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DI SCLAI MER 


IN RE: Hake wv Col enman Hones 


DEPOSI TI ON CF: Ronald Gots, MD and Andrew Saxon M D. 


|, M CHAEL DUFFY, ESQ, HEREBY ACKNOWLEDGE THAT THE 


STENOGRAPHI C NOTES TAKEN IN THIS PROCEEDI NG ARE BEI NG 


‘TRANSLATED | NSTANTANEOUSLY | NTO THEI R ENGLI SH EQUI VALENT 


‘THROUGH AN AUTOMATED PROCESS CALLED REALTI ME 


‘TRANSLATI ON; 


THAT AT THE END OF THE PROCEED! NGS, | RECE!I VED THE 


ROUGH DRAFT TRANSCRI PT FROM THE COURT REPORTER; 


THAT THIS REALTI ME TRANSLATION |S A ROUGH DRAFT AND 


1S NEI THER CERTIFIED EDITED NOT PROOFREAD BY THE COURT 


REPORTER; 


THAT THI S UNCERTI FIED, UNEDI TED ROUGH REALTI ME 


DRAFT MAY CONTAIN UNTRANSLATED STENOGRAPHI C SYMBOLS, AN 


OCCAS!I ONAL REPORTER'S NOTE, A M SSPELLED PROPER NAM, 


AND/ OR NONSENSI CAL WORD COMBI NATI ONS, DEPENDI NG UPON THE 


COMPLEXITY OF THE DEPOSI TION AND THE SPEED OF THE 


QUEST!I ONS AND ANSVERS; 
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THAT ALL SUCH ENTRIES WLL BE CORRECTED ON THE 


FI NAL CERTI Fl ED TRANSCRI PT, WHI CH WILL BE DELI VERED TO 


VME IN ACCORDANCE WITH STANDARD DELI VERY TERMS OR ON AN 


EXPEDI TED BASIS SHOULD | DESI RE FASTER DELI VERY; 


THAT DUE TO THE NEED TO CORRECT ENTRIES PRI OR TO 
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CERTI FI CATI ON, THI S ROUGH REALTI ME DRAFT CAN ONLY BE 


USED FOR THE PURPOSE OF AUGIVENTI NG COUNSEL'S NOTES AND 


CANNOT BE USED OR CI TED IN ANY COURT PROCEEDI NG OR 


DI STRI BUTED TO ANY OTHER PARTI ES. 


| ALSO HEREBY ACKNOWLEDGE THAT THIS CONSTI TUTES MY 


ORDER FOR A CERTIFI ED COPY OF THE TRANSCRI PT. 


LAS VEGAS, NV, 28th day of Noventoer, 2006, 
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(Prior to the commencenent of the deposi ti on, 


all of the parties present agreed to weive statenents by 


the court reporter pursuant to Rule 30(b)(4) of NRCP. ) 


Ther eupon- - 


RONALD GOTS, MD, 


was called as a wWtness, and having been first dul y 


sworn, was exanined and testified as follows: 


EXAM NATI ON 


BY IMR. DUFFY: 


2. Doctor, good norni ng. How are you? 


A. Good norni ng. 
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3 
2. Doctor, you have a Rule 26 list wth you? 
A. | do. 
2. Okay, thanks. 
Thank you, Doctor, | appreci ate it. There's a 
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couple of copies of this here. It looks like there's a 


couple, three? 


A. | don't know. 
2. I'll pass these down so you can take a look at 
them I'll mark as Exhi bit 56 your Rule 26 list that 


you produced here today. 


(Exhi bit 56 was nar ked. ) 


Q. | take it this is true, accurate and correct 


to the best of your know edge? 


A. To the best of my know edge, it's true. 


2. Okay, great. Hold on a second. Last tine 


I've had the opportunity to depose you, Doctor, j ust for 


your acclimation was 2004, the Pella w ndows class 


action case, which is still pending, |! might add. 

At that time | asked you a series of questi ons 
that I' mgoing to reask if I can here. 

In all the years that you' ve been testi fying 
about synptonatol ogy secondary to nold exposure, is it 
still a true statenment that you have found only one 


opposing plaintiff to have such synpt ons? 


A. | don't know whether I've ever actually said 
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that, M. Duffy. | mean, I've certainly testified 


primarily for the defense, and that's not necessarily 


because nobody had any synptons from say, allergy to 


nol d, but the prinary focus of the case may have been 


mycotoxi city or sonethi ng of that sort in which case 


I've testified that that doesn't happen in i ndoor 


envi ronments, but | don't know that it's true that I've 


never said that people don't get synptons fromonol d. 


2. In terns of the specific causation in these 


parti cul ar cases where you' ve been retai ned for your 


time to testify, Nave you ever found a plaintiff that 


has had synptonatol ogy secondary to nold exposure 


allergenic based? Let's forget about i mmunoconprom sed 


mycotoxi cosis or mycotoxi ns? 


A. | have certainly found sone possi bilities of 
sone possi bilities of sone synptonatol ogy rel ated to 
nol d, incl udi ng nold in the indoor envi ronnent. Whet her 


that was the prinary issue or whether there were 
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alternate causation issues, | mean, that would usual l y 


have been the substance of ny testi mony in peopl e wo 


are allergic, for exanplie. 


2. Okay. Si nce I've seen you in 2004, the 


testi moni es that you have post the Pella w ndow case on 


the first page, | take it all these cases are not 


necessarily nold cases, are they? 
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A. That's correct. 

2. In terns of the nold cases, do you thi nk you 
could tell me which ones are the nold cases? 

A. | can try. 

2. Why don't | give you this Exhi bit 56. 

A. I'll do the best I can. 

Q Put a little M next to it or whatever is 


easi est for you. 


A. I'!|l put a question mark where |' mnot sure 


because there are sone where I|I' mj ust not Sure. 
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2. Fair enough. 


A. Okay. (Wetness conpl i ed. ) 


2. Okay, thanks. | appreciate it. 


Most of themare nold cases? 


A. It looks like most of themvwere, yes. 

2. Okay. And several of themare trials? 

A. Yes. 

2. Okay. In the trials, do you have what I'm 
going to call -- maybe I'I!I Nave the i ndul gence of 
counsel -- standard trial exhi bits that you use in the 


presentation of teaching of the jury fromyour mind's 


eye about nol d? 


A. | have nothing that's standard. | have done a 


Power Poi nt presentation both in trial and in heari ng. 


2. Okay. Hearing so as to bar expert w tnesses 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


on the other side, that type of thi ng? 


A. Yes. 
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Q. And in terns of that Power Poi nt program and 


the tiles that make up that program do you intend to 


use that here in this case? 


A. | haven't -- | don't know. | mean, we haven't 


talked about that. 


2. In the trials that you' ve noted here, have you 


used essentially the sane Power Poi nt programa couple 


of times, several ti mes? 


A. No, because there are indivi dual differences, 


and sone are nore mycotoxin involved, and sone have 


other speci fic causation issues than others. So there 


are differences. 


2. Clearly cutting to the chase, we're not going 


to deal wth mycotoxins here or any type of di scussi on 


wth that. 


A. Okay. 


2. But if we're sticking to basically 


synpt onmat ol ogy secondary to exposure, allergenic based, 


allergenic assuned, et cetera, do you Nave a certain 


go-to Power Point, if you WI!, that you use to teach 


the jury, advise the jury, anything |i ke that? 


MR. HAYES: Asked and answered. 
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A. Actually, I don't. 
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2300 Vést Sahara Avenue, Suite 770, Las Vegas, 


BY MR. DUFFY: 


Q. You don't? 


A. No. 


2. What makes your answer to that questi on 


different than the other? 


A. Because | do have certain generic Power Poi nt 
presentations about nold and where it is and where it 
comes fromand so forth, but | haven't used a Power 


Poi nt presentation specifically dealing wth allergenic 


issues. 


2. Okay. Going back to the first topic | wanted 


to ask you, I'd asked you this once before, but in the 


19 years of the cases where you have provi ded testi nony 


or affidavits on behalf of defendants, would it bea 


correct statenent that you have found only one 


rel ati onshi p between exposure and disease ina nold 
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case? 

A. You'll have to show ne what | actually sai d. 

2. Do you mind if | showit to you? 

A. No, I'd be happy to see that. 

2. Just for edification of counsel -- | was 
yelling at M nnesota counsel for a minute or two, as you 


can see on Page 48 at the Pella w ndow deposition taken 


in April of 2004. | gnore my narks, if you can. 


Start at Page 48, read through Page 50. I'm 
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not trying to impeach you or anything |i ke that, Doctor. 


I'mj ust trying to get accl i mated. 


A. | understand. 


2. Just so you don't have to get defensi ve about 


the case. 


A. Okay, I see what you're talking about, and 1 


think that needs sone qual i fi Ccati on. 


2. All ori ght. I'll tet you talk. 
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A. Certainly in those cases in which I've 


testified in defense of nol d-rel ated allegations, the 


primary substance of those cases were issues that |! did 


not bel i eve could be causally connected to nold. That 


doesn't mean that there weren't sone minor issues that 


might have been connected to nold anong other thi ngs, 


for exanple, sone irritant responses or sone allergic 


responses, and! don't think that that differs fromwnat 


| said there. | mean, | wasn't asked that specifically. 


2. So it would be that you didn't find there was 


specific causation of, let's say, mycotoxi cosis in those 


cases? 


A. Ri ght, or even si gnificant allergic disease 


that could not be linked specifically to the nold in the 


hone but might have been sonewhat connected or that may 


have been a factor. So | don't think I've ever said 


that nold can never be a factor. 
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Q. Véll, no, and I' mmndful of that in terns of 
general causati on. Even wthin the four corners of this 
report, you tell the reader and froma genera 


standpoi nt that nold can have a sequel ae secondary to 


exposure. 


A. Sure. 


2. But in terns of specific causation, that's 


where the analysis for you therein | ays? 


A. Véll, even in specific causation, there have 


been matters in which | have found that there could have 


been sone speci fic causation for sone minor aspects of 


the allegations as opposed to the maj or aspects of the 


al | egati ons. 


2. Al l ergeni c type based? 


A. Sure. 


2. Let ne try it a different way. Let's use it a 
different wey. Pretending that you would be on the 
pl ai ntiffs' side in those cases -- and! know that's a 
stretch -- let me ask you this: Vbul d you have 


testified wWwthin a reasonable degree of nedi cal 


certai nty that the indivi duals had any type of 


synpt onmat ol ogy secondary to nold exposure all ergeni c 
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based? 


MR. HAYES: Assunes facts not in evi dence, 


calls for specul ati on, inconpl ete hypothetical, | acks 
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10 


f oundati on. 


A. | don't believe | would find it easy to say 


that wthin reasonable nedi cal certainty in most cases. 


What | probably could say in sone cases is 


that nold may have been a contri butor to an indivi dual's 


allergic responses, and nold in the indoor envi ronnent 


could be given the ri ght set of ci rcunstances. 


BY MR. DUFFY: 


2. But you wouldn't be able to frane it wWthina 


reasonabl e degree of medical certai nty? 


A. | can't say that | never could do that, 1 
mean, wWthout thinking of all the potential fact 
patterns, but | think it would be uncommon to be able to 
do that. 
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2. Okay. In the testi noni es on these Rule 26 


lists that you've given ne, you've testified on the 


def endant's side in each of these matters. Woul d that 


be a fair statenrent? 


A. | believe in this group | have, yes. 
2. In regard to nold synptonatol ogy secondary to 
exposure on all matters that you have been i nvol ved 


wth, you have al ways testified on the defendant's si de 


of those matters, correct? 


A. That's correct. 


Q. And that's whether the issues i nvol ved in 
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11 
synpt onmat ol ogy secondary to exposure were based in 
alleged mycotoxi cosis, immunoconpromse or allergy, 
correct? 

A. Correct. 
2. All right. In regard to these cases where you 


have testified on the defendant's si de on synptonat ol ogy 
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secondary to exposure, has the mechani sm-- the alleged 


mechani sm of exposure been inhal ation as opposed to 


ingestion as opposed to derms? 


A. It's almost al weys i nhal ati on. 


2. Okay. In this parti cular matter in the Hake 


famly, did you make any request of counsel to see any 


of the plaintiffs in an | ME setti ng? 


A. No. 


Q. And would it be a fair statement that in 


regard to your analysis on these matters where you are 


retained for your time by the defendant's side, nold 


cases, you never asked to see the plaintiffs in an 1 ME 


setting? 


A. No, that wouldn't -- | have seen plaintiffs in 


I VE settings. 


2. What are the criteria in your mind's eye as to 


when you would want to see a plaintiff in an IME setting 


as opposed to not? 


A. There are situations where vwe are -- 1 
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exam ning the range of synptons that a person has and 


trying to understand the eti ol ogy in that range of 


synptons when | have exanined pati ents prinarily -- 1 


mean, partially to do a physi cal exaninati on and 


extensively to do a history and have a discussion wth 


the plaintiff. 


2. Clinical differenti al diagnosis, classic 


met hodol ogy? 


A. Véll, differenti al di agnosis and causati on 


assessnrent. 


2. Okay. In regard to those cases where you 


would ask defense counsel who has retained you for your 


time to arrange for an |!WME of the opposing plaintiffs, 


have those basi cally been in regard to allegations of 


allergy as opposed to alleged i nmmunoconpromse or 


alleged mycot oxi cosi s? 


A. Generally there's been a cl ai m of 


mycotoxi cosis as well when I|!' ve seen people, although I 


have seen people in conj unction wth allergists at the 


sane time and actually been there while allergy testing 
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was performed or when pul nonary function testi ng was 


performed usually in their offices. 


2. Can you give nme any sense fromyour mind's 


eye, Doctor, whatever is easiest for you, as to the 


percentage of times that you WI!I! actually seek to have 
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an | ME of the opposing pl ai ntiffs? 


A. It's probably a relatively small percent, 
probably -- I don't know the nunter -- maybe 20 percent 
or sornething |i ke that. 

2. Okay, thank you. And as to the Hakes, what, 


if any, criteria was in your mind as to wmy you didn't 


request an | ME here? 


A. | didn't think it was necessary. First of 


all, there were | MEs perforned by the gent! enan from 


UCLA. 


2. Dr. Saxon? 


A. Yes, Dr. Saxon and the otol aryngol ogi st. 
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Q. Dr. Sercarz? 


A. Yes, Sercarz, and also there were substanti al 


medi cal records, there was substantial allergy testi ng, 


and there was nothing that I really could add to that by 


seei ng the pati ents. 


2. | might as well take care of this right now 


Prior to you rendering your opinions in this case as we 


see in your report of October 20, 2006, you had the 


ability to read and understand Dr. Saxon's concl usi ons 


as to this famly, correct? 


A. That's correct. 


2. And that would be by virtue of his April 


report and his Septentper report which incl uded the 1 NE 
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of Dr. Hake, correct? 


A. That's correct. 


2. Al so you had the ability prior to the 


preparation of your report and concl usi ons of seeing Dr. 
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Sercarz's work, the otol aryngol ogi st ? 


A. Yes, correct. 

2. Even though | misspoke, | might as well ask 
you this as well as to Dr. Craner, are you famliar wth 
hi nv? 

A. |! am 

2. You' ve been on opposite si des in the past, 


have you not? 


A. On a few occasi ons. 


2. A f ew occasi ons. Do you have any criti ci sns 


or concerns concerning Dr. Craner's credenti al s? 


A. No. 


2. Do you have -- thank you. Do you have any 


criticisms or concerns that you would testify to at 


trial regarding his methodol ogy in reaching his 


concl usi ons in this case? 


A. Yes. 


2. And j ust outline that for ne interns of his 


met hodol ogy and process. 


A. Véll, | don't know that he has methodol ogy for 


arriving at either a differenti al di agnostic concl usi on 
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or a causati on concl usi on that meets acceptable 


standards. He also makes a di agnosis which is not a 
known di agnosi s. | mean, | think he talks about si ck 
bui | ding syndronme as a di agnosis, which it is not. 


2. When you talk about Dr. Craner from your 


mind's eye and his methodol ogy, what in parti cular are 


you making reference to his standards in your answer a 


couple of minutes ago -- a couple seconds ago? 
A. Véll, %- think basically Dr. Craner, as | see 
it, takes a -- purely a history fromthe claimants and 


incl uding fromthema history of sone probl emwth their 


indoor envi ronment and reaches a concl usi on that they 


have a probl emfromtheir indoor envi ronnent. 
So it's a -- it'S an analysis which is not 
very anal yti cal, which does not conprehensi vel y revi ew 


alternative causation issues and, quite frankly, for 


exanple, in this case doesn't even |ook at the 


envi ronnrental issues. 
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2. So do you find his di agnosis tenporal based? 


A. | think it's j ust purely statenent based on 


the part of the claimants. 


2. Okay. Have you ever testified in any type of 


a hearing where there has been an attenpt to bar Dr. 


Craner ? 


A. | don't believe so. 
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2. And in terns of the cases where you have been 
invol ved wth Dr. Craner as the expert retained on the 
pl ai ntiffs' side, the opposing si de by counsel, have you 
ever had one of those cases go to trial ? 

A. | can't answer that questi on. | don't thi nk 
so, but I' mnot sure. 

Q. | don't think so either, but I wanted to ask 
What your perspective was. I' mnot trying to box you in 
on that. 

All right, let's talk about Dr. Schroeder. 
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He's obvi ousl y not a typi cal nane that people |ike you 


and | see in these cases. He's obvi ously a treater of 


Dr. Hake, correct? 


A. Correct. 

2. And as to Dr. Schroeder, can | assume you have 
no probl emwth his credentials to so treat Dr. Hake? 

A. None whatsoever. 

2. And if | may, at the time of trial, would you 


be critical of his di agnosti c methodol ogi cal or 


anal yti cal process? 


A. Not -- 


IVR. HAYES: Obj ecti on, compound. 


G ahead. 


A. Not wth regard to di agnosis but certainly 


wth regard to causati on. 
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2. Okay. You disagree wth his renarks regarding 


Ccausati on? 
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A. | do. 

2. Are you critical at all of his care, treatment 
or course wth his patient, Dr. Hake? 

A. That is not ny area of expertise. I ' mnot 


goi ng to comment on that. 


2. Fair enough. But in terns of the causati on 


remarks that Dr. Schroeder makes of the hone bei ng 


causative of the synptonatol ogy of Dr. Hake, you would 


of course by reading your report have issue wth him 


correct? 


A. | would, yes. 


2. Vé'!II get to that. Vé'!I 1 get to that. 


In terns of your work in this parti cular case, 


did you collaborate directly wth Dr. Saxon in any vey, 


or have you guys operated in separate and di sti nct 


spheres in terns of your work fromyour mind's eye? 


A. | think it was primarily separate and 
di sti nct. | believe we had one phone conference wth 
counsel . | don't recall exactly when that was, but it 
was at l|east six or eight nonths ago when Dr. Saxon and 
I were both on the phone. | think that's the only ti ne 


I've spoken to Dr. Saxon about this matter. 
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2. And | appreci ate your adding that. 
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In terns of when you, Dr. Saxon and counse 


spoke over the phone, would that have been before or 


after, if you can recall, the April 2006 report that Dr. 


Saxon had al ready issued in this case? 


A. | don't recall. | believe it was before, but 


I' mnot positive of that. 


2. All ori ght. And wll you tell me what the 


substance of the conversation was? 


A. | think basi cally we j ust talked about the 
issues that I've talked about in my report and he's 
talked about in his. | don't recall other speci fics 


besi des that. 


2. Okay. And it was certainly well prior to the 


issuance of your October 2006 report that this 


conversation took pl ace? 


A. Yes. 
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2. It was certainly prior to the | ME in Sept enter 


of 2006 of Dr. Hake, correct? 


A. Yes. 

2. Okay. The issue is as to what its timing was 
in terms of the April report of Dr. Saxon, correct? 

A. Yes, I' mnot sure. 

2. All ori ght. Do you keep detailed billing 


records for counsel to pay you for your ti ne? 


A. | do. 
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2. Okay. Vbul d that call have been a billed 
call? 
A. Yes. 
2. Okay. And if | were to |ook at the pri ntout, 
getting an arrangenent fromcounsel to see that, |! could 
find when that call took place fromthe billing records, 


correct? 


A. Yes. 
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2. In preparation for the call or post to the 


call, was there any exchange of docunents and/or 


e- mails? 


A. I' mquite sure there was not. 


2. In regard to Dr. Saxon, did you men have any 


exchanges of e-mails, docunents or any other type of 


communi cations other than this one call ? 


A. About thi s? No. 


2. Okay. Di d you have any coll aborati on or 


contact Wth any other doctor whomyou were aware wes 


invol ved in this matter in any wey? 
A. No. 
2. Okay. Dr. Sercarz -- your understanding of 


hi mand what his renmarks are in this case is only 


through his paperwork? 


A. That's correct. 


2. And this is a gentleman who can | assune you 
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did not have prior institutional know edge of to this 


case? 

A. Also correct. 

2. In terns of Dr. Saxon, what wes your know edge 
of Dr. Saxon prior to the Hake case? 

A. Véll, -L' ve certainly read a lot of Dr. Saxon's 
writings. I've met hi monce. Wé correspond 


peri odi cally, send e-mails to each other. 


Q Okay. 

A. And that's really how | Know hi m 

2. Whi ch sort of !leads to this. Rather than, you 
know, squirreling around here, |et me get right to it. 


Do you ever make any referrals to each other, you know 


for a case, refer her name to counsel, that type of 
thi ng? 

A. | think that's probably happened a few ti nes. 
There's no formal arrangenent for that, but |! thi nk 


we've referred matters to each other. 


Q. And the referred matters to each other have 


been in the area of synptoratol ogy secondary to nold 


exposur e? 


A. OQ in areas of alleged nol d-rel ated di sease. 
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Q. And on the defense si de? 
A. | believe so, yes. 
2. Okay. In regard to your invol venent in this 
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parti cular matter, can you tell me how you got i nvol ved 


here as far as you know? I' mnot asking you to 


specul ate why a lawyer called you or anything, but how 


did you get invol ved here? 
Let me redo the questi on. I1' ml ooking at the 
expression on your face. Vée' ll just kill that one and 


move it on. 


Who contacted you first in this case? 


A. | don't know whether it was M. Hayes or one 


of his colleagues. 


2. And certainly when vwe get the billing 

records -- do you have the billing records here or not? 
A. | don't. 
2. Okay, we can get those later as we've done in 
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the past. 


A. Sure. 


2. And how !|ong ago were you retai ned? If the 


report is done in October of 2006, work backwards. 


A. | don't know that either. It's certainly been 


probably a year but -- or nore, but | don't know 


exactly. 


2. Okay. And did counsel advise you as to how he 


came to you to possi bl y work on this case? 


A. | may have worked on sonething wth M. Hayes 


prior to this. How he ori gi nally contacted nel really 
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don't recall. 


Q. Okay. Do you know Dr. Portnoy out of 


M ssouri ? 


A. | don't know hi m personally. | j ust know hi m 


fromsone of his witi ng. 


2. And one of his nost recent witi ngs was the 
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paper that was done in February of 2006, correct? 


A. That's correct. 


Q. In the j ournal of -- was is the j ournal s? 


A. Al l ergy Asthma |! mmunol ogy. 


2. Allergy Asthma |! mmunol ogy. And cutting to the 


chase so we don't beat around the bush here, are you 


aware of the issue concerning him why he had his nane 


renoved fromthe paper ? 


A. | don't know any details about that. 
2. Are you aware of the issue of 
confl i ct-of-interest statenent that arose in regard to 


the generation of the paper? 


A. I' maweare of about six letters that were 


witten by a total of -- signed by a total of maybe 15 


peopl e out of an organi zation of 10, 000 or so who 


di sagreed wth the position that that paper took. 


Q Ri ght. 


A. And also of the response by Dr. Platt-MIIls, 


who is the editor of the j ournal, | believe -- he nay be 
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the presi dent of the Aneri can Acadeny -- that said, 


"Fine, we're still standing by our posi ti on. 


Q. He said that? 


A. And there are sone issues of other interests 


that need to be di scl osed. 


2. And eventually the article was further 


publ i shed and produced wth confli ct- of-i nterest 


disclosures, correct? 


A. That's correct. 


2. Including as to Dr. Saxon the fact that he 


recei ves noneys for his time as an expert wWwtness in 


defense rnold matters, correct? 


A. Yes. 


2. Okay. Now, this happened at this year in 


regard to the writings that you do -- and they are 


extensive per your vitae, which we'll mark -- do you do 


confl i ct-of-interest disclosures to the reader so that 


the reader can make up his or her mind about the 


noti vation of the beast, if any? 


A. | think if the j ournal requires it, we 
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certainly do. 


2. And if the j ournal does not require it, do 


you? 


A. | don't know that it's generally done if the 


journal doesn't ask for it. 
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2. Okay. And | hear your answer, and I'!I1 
respectfully go back to my questi on. How about 
yourself, whether a j ournal requires it or not, whether 
an organi zation requires it or not, what is your 
practice in terns of a conflict-of-imnterest disclosure 


for the reader? 


A. | don't think we -- | put that dow. 


2. Okay, thank you. 


In terns of the ACOEM paper that was done in 


2002, certainly as to M. Kelman, Ph.D, M. Hardin, 


Ph. D., and Dr. Saxon, there is no confli ct-of-i nterest 


statenent on that paper, is there? 
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A. | don't believe so. 


2. And in terns of the update of the ACOEM paper 


done by Kel man, which you nake reference to in your 


report, is there a confli ct-of-imnterest update on that 


paper to your know edge? 


A. | don't recall. 
2. Okay. Is Kelman affiliated wth G obal Tox? 
A. | think they changed their nane, but that used 


to be the nane of his conpany. 


2. Have you had any interest in G obal Tox at any 
ti me? 
A. No. 
2. And in regard to your organi zation, has 
ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
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25 
Kel man, Ph. D., been enpl oyed by you or affiliated wth 


you in any wey? 


A. No. 


2. Sane question wth Hardi n? 
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A. No. 
2. And certainly not Saxon? 
A. Correct. 


2. And it is your position to this day that you 


had nothing to do wth the generation of the ori gi nal 


ACOEM paper in 2002, correct? 


A. | had nothing whatsoever to do wth it. 


2. Okay. However, you endorsed the concl usi ons 


and renarks in the 2002 ACOEM paper, correct? 


A. Yes. I still do. 

2. And you also endorse the renarks in the 2006 
article in the j ournal, correct? 

A. Correct. 

2. In fact, you cite themin this paper here? 

A. Correct. 

2. Okay. In terns of the vitae, do you have one 
that | can put alittle sticker on so it | ooks really 


of fi ci al ? 


Ay Sure. 


2. And |' mgoing to mark your vitae as Deposi ti on 


Exhi bi t Nunter 57. 
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2. Just so we can nake this formal, Doctor, is 


that true, accurate and correct to the best of your 


know edge? 


A. Yes. 


2. And any changes, corrections or additions that 


you want to nake? 


A. No sir. 
2. | want you, if I! can ask you, please, Doctor, 
to just go to the section of the vitae -- let's goto 


sel ected speaki ng engagenents and vi siting 


prof essorshi ps. That should be Page 5 of the 


Let me know when you're there. 


A. I' mthere. 
2. Okay. And in terns of the cal endar 
is it still a correct statement, Doctor, that 


time that you had hands-on clinical treat ment 


pati ent was in the calendar year 1980? 


vitae. 


year 1980, 


the Il ast 


of a 
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A. Appr oxi mately, yes. 


2. Okay. What would be -- obvi ousl y fromny si de 


of the ball, | have to get a firmanswer. What would be 


the possi bly in the answer? 


A. Véll, it may Nave been 1981. It was around 


1980 or ' 81. 


2. All right, 1980 or 1981. So it would be a 
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fair statenent if | were to tell the jury at trial that 


you have not hands-on clinically treated a pati ent si nce 


Ronald Reagan wes in offi ce? 


A. That would be a correct statenment, M. Duffy. 


2. All ori ght. Goi ng to the publi cations, I'm 
going to tell you that | WII showthe jury certain of 
these publi cations at the tine of trial. Is this list 


true, accurate and correct? 


A. | believe so. 


2. Okay. And when you have the publ i cati ons 
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called DRI -- and there are, | think, about six in total 


here -- are you aware that DRI is the acronymfor The 


Def ense Research Insti t ute? 


A. Certainly. 


2. And that is an organi zation of civil trial 


defense | awyers, correct? 


A. That's correct. 


2. Okay. Yours truly is a former mnenwber of that 


organi zation, as you know 


A. | understand. 


2. And when you Nave your articles in regard to 


the publi cation for the defense, you are aware that that 


publ ication is a publi cation of the Defense Research 


Institute, correct? 


A. Yes. 
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2. The PLRB -- you are aware that the Property 


Loss Research Bureau is an armof the insurance 
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industry, correct? 


A. | don't know about an armof. It's an 


insurance organi zati on. 


2. Okay. And it focuses on the defense of 


litigation matters agai nst the insurance industry ona 


first-party basis and insureds of the insurance i ndustry 


on a third-party basis. You' re aware of that? 
A. | really don't know all the things that PLRB 
does. So | can't affirmthat statenent because |! j ust 


don't know. 


2. From your mind's eye, give nme your 


understanding of the PLRB's purpose. 


A. I' mnot conversant wth PLRB's purpose. I 


understood that they were an organi zation of first-party 


insurers, but I don't know exact! y what their purpose 


2. Okay. There are three articles in here that 


make reference nore recently to Daubert type noti ons or 


Daubert type notions, depending on how you say it. 


Those are notions in regard to the gatekeepi ng f uncti on 


of a j udge as to whether to allow the expert testi nony 


of the opponent, correct? 
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A. Correct. 
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2. And you have witten and commented on advi si ng 


attorneys on causation issues in connection wth Daubert 


type moti ons, correct? 


A. That's correct. 


2. And the gravanen of the articles, the thesis 


statenent of the articles is assisting the defense 


lawyer in barring the opposing plaintiff's lawyer on 


Daubert and causation criteria, generally speaki ng, 


correct? 


A. I' mnot sure which articles you're tal king 
about. | mean, that may be one thing that I!' ve talked 
about in sone, but |! don't know that that's universally 
the case. I'd have to |ook at the articles again. 

2. But you have made reference to that in these 


arti cl es? 


A. Oh, |I|' mesure ll Rave. 
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2. Okay. Allo ori ght. Speaki ng of books and 


things, you are famliar wth the ACGH publi cation 


Bi oaerosol s: Assessment and Control, editor J ay MbdckKer. 
You're awere of that docurnrent, that book? 
A. Yes. 


Q. The red book, as the certified industria 


hygi eni sts call it fromtine to ti ne? 
A. Yes. 
2. Do you find that to be an authoritative 
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source? 


A. | would have to !|ook at it. | can't vouch for 


its authoritati veness in general . | mean, I'd have to 


look specifically at sone of the things that are said in 


that book. 


Q. In terms of envi ronnmental assessment and 


renedi ation, Nave you made reference to that book in 


regard to your renedi ation acti viti es? 
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A. | believe we have, but |! j ust can't recall 


sitting here today everything that's in that book. 


2. And wll you accept ny representation for you 
that the ACGIH publi cati on Bi oaerosol s: Assessment and 
Control, 1999, is cited as authoritative, both the 2006 
journal article as well as the 2002 ACOEM paper as 


authoritative on assessing envi ronnents and 


envi ronnmental control ? 


A. | don't know. I'd have to look at those 


papers to see whether they actually use those words, 


that journal, that manual or whatever you want to call 


it is authoritati ve. | don't know what they said about 


it. 


2. Do you doubt that they are even f oot not ed? 


A. It may well be footnoted, but | don't know 


whet her they've said it's authoritative for all things 


or whether they've cited it for specific purposes. I 
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mean, | j ust don't know 

2. Let me ask you this: In regard to assessing 
an envi ronnent, taking sanpl es and maki ng concl usi ons 
fromthe sanples, that isn't something that you do, is 
it? 

A. Véll, | don't actually physi cally personally 


do the sanpl i ng. 


2. Correct. 


A. But I've been wth people who are doing 


sanpling, and I've worked wth people on sanpling and in 


sanpl ing protocols. 


2. Okay. You' re not a certified industri al 


hygi eni st ? 


A. That's correct. 

2. You would not classify yourself as a 
mi crobi ol ogi st, correct? 

A. Correct. 

2. You would also not classify yourself as the 
subtersect of microbi ol ogy, a mycologist, correct? 

A. That's correct. 


Q. And in terns of the ACG H ranual on 


Bi oaerosol s: Assessment and Control, are you aware of 
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the standard as stated in that book on interpretation of 


sanpling in terns of a space and renedi ati on practi ces? 


A. I've certainly read it. I' mnot -- It don't 
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have it commtted to nenory. 
2. Véll, in terns of 7.3.2 of that parti cul ar 
matter -- manual, wouldn't it be accurate to your nenory 


that the ACGH, while not reconmendi ng standards, does 


pronote that one should exercise one's best j udgnrent 


based upon experi ence, education and background, not 


only for the assessnent of an envi ronment but also for 


renedi ati on protocol s? 


A. Véll, if you're asserting that that's what it 


says in that manual, then | have no argunrent wWth that. 


| can't say whether it says that or not -- 


2. Fair enough. 


A. -- because |! j ust don't have the manual 


menor i zed. It sounds |i ke sonethi ng that might be in 
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there. 


2. And taking for a nonment as true ny 


paraphrasing of Section 7.3.2 of that manual, do you 


agree or disagree wth that renark? 


A. I'd have to see the context of that to answer 


that. There is a lot nore since 1999 that has been 


learned about sanpling and about the prevalence of nold 


in various indoor envi ronrental situations and nedi a, 


and I'd just have to revi ewthat again, frankly, to see 
whether | would agree or disagree. | can't answer that. 
2. Okay. You don't have a position as you sit 
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here? 

A. | do not. 

Q. Okay. Véll, Let's go to your report. You got 
one there that | could put an exhi bit sticker on so it 


looks formal ? 


A. Vell, | have stickies on mone. 
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2. Vé' 11 work it out |! ater then. Let's put this 
on there. You can keep your copy of it, and we can work 
all that out. I'm going to put exhi bit sticker 58. 
That's on your copy of the report, correct? 

A. Correct. 


2. And that's the report that was produced in 


this parti cular case, is that correct? 


A. Yes. 


2. Anything you want to change? 


A. No. 

2. Before | I|et you go on that one, |et ne turn, 
if I! could, please, to -- to a remark you made on -- of 
course, I' mnot going to able to be find it now -- on 
Page 13, the first full paragraph, | ast sentence. 


(Exhi bit 58 was nar ked. ) 


2. And |' mwroong. | apol ogi ze, Doctor. Let re 
get my act together here. I'll strike that last 
question, if I could, pl ease. | apol ogi ze. 

P'il tell you what I'm! ooking for, Doctor. 
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You made a remark here that obvi ously |I|' mnot fi nding 
that there may be sone further records. In fact, it's 
on Page 26. It is the second full paragraph, first 
sent ence. It reads, "I' maware that nore nedica 


records exist concerning this claimant," and "this 
cl ai mant" would be Doctor Steven Hake. "IL, therefore, 
reserve the ri ght to suppl enent this report and ny 
concl usi ons once these records becone avai! able." 


That's the paragraph |' mnmaking reference to. 


Anything else that you need to see, want to 


see? 

A. No. | mean, |! -- there probably were sone 
records fromi1990, and that, | think, is what | was 
referring to. Vé& don't have those. 

There may have been sone additi onal records 
from1993 to 1999 -- I'mnot sure of that -- or, I'm 
sorry, 1993 to 2000 really. I' mnot sure about that, 
but if they are, it would be nice to see them 


2. Okay. And as of the date of this writing and 


today's deposition, you don't have those? 
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A. That's correct. 
MR. HETEY: For the record, there are 
depositions that are ongoing as well incl uding that of 


Dr. Schroeder. 


MR. DUFFY: And? 
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MR. HETEY: And |' mmaking a statenent on the 


record that it may be an additional itemthat he 


revi ewed since it also references in his report that he 


revi ewed the deposition transcri pt of Dr. Cohen. 


BY MR. DUFFY: 


2. You heard that, didn't you? 


A. Yes. 


2. Is that going to change your opi ni ons on this 


man, his wfe and his chil dren? 


A. | don't believe so. 


2. Did any of it buttress your opinions, or did 


you find anything interesting in what you' ve read about 
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depositions that change your opi ni ons or add sone facts 


that buttress your opi ni ons? 


IVR. HAYES: Calls for specul ati on 
A. Vell, that's -- | mean, that's a broad 
statenent, and, you know | don't know I can't tel 
you exactly what I've gotten out -- or what | might get 
out of Dr. Schroeder's deposition, for exanple, that 


mi ght be rel evant to ny opi ni ons. 


| don't think -- nothing WII change, | don't 

think, the opinions | have because | have, | think, his 
records, but it would be nice to see that deposi ti on. 

2. Sure. All ori ght. Let's go to the first few 


pages of your report where you go to the envi ronnenta 
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assessnrent. 


Now, Aspergillus and Peni cil lium genus are 


found in tape, bulk and sweb at vari ous ti mes in vari ous 


| ocati ons. Is that a fair general statenent ? 
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A. Yes. Yes, that's true. 

2. All ori ght. And when you make reference of A. 
ustus, A. niger, and A. terreus, those are Aspergi!1!us 
species, is that correct? 

A. That's correct. 

2. There is no speci ation of the Peni cilli tum 
genus noted, | think, save one place where you have 
noted on Page 7 of your report Peni cilli um phi ali des, 


correct? 


A. Correct. 

2. So in terns of nonai rborne sanpling, there is 
the presence of Aspergillus Penicillium and airborne 
sanpling there is the presence of Aspergillus 
Peni cill ium correct? 

A. Véll, wth the proper understanding that these 


were very localized sanples done in often odd pl aces, 


and the airborne sanpling wes done during renedi ati on, 


if I' mnot mistaken, and then subsequent to that. 

2. And | appreci ate that, Doctor. Let's go back 
to my question that it is a true statenent that you can 
have Aspergillus Peni cil li umspeci es in the nonai rborne 
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sanples as well as Aspergillus Peni cil lium genus in the 


airborne samples, correct? 


MR. HAYES: Asked and answered. 


IVR. DUFFY: No, it's not, different questi on. 


BY MR. DUFFY: 


2. I'd like an answer to that question, Doctor. 
A. Yes, that's correct. 
2. All right, thank you. | appreci ate that. 


And in regard to the air sanpling of February 


of 2004, there is the presence of Alternaria inside the 


hone in the kitchen contai nnment area, and that is a 
genus that is not found outsi de at the ti nme of that 
sanpl i ng. Ils that a correct statemnent ? 

A. Véll, it wasn't found on that parti cul ar 


sanple outside at that time of sanpli ng. 


Q. So ny statenent is correct? 
A. That is correct. 
Q. All right. Going to Page 7, the air sanpli ng, 
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Doctor, of 16 March 2004, real quickly on page -- hold 
that page, Doctor. On Page 13, you nake reference to 
the Baker paper, the first full paragraph, lI!ast line, 


concerning that study's concl usi on concerning cl ean 


resi denti al buildings being |ess than 1200 spores per 


cubi c reter. Do you see that? 


A. Yes, it's not Baker. It's Baxter. 
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2. Baxter. | masspoke; | apol ogi ze. 


If we keep that in mind, the 3, 800 spores per 


cubic meter in the master bedroomon the 16th of March 
2004 eclipses Baxter's renarks, doesn't it? 
A. That's correct. 


2. And also in regard to the air sanpling March 
2004, the spores per cubic meter eclipse the out door 
air, correct, both the front yard and balcony patio 
backyar d? 


A. By "ecli pse, you mean are greater than? 
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2. Yes, | apol ogi ze. Yes. 

A. Véll, the backyard was hi gher than the 1200. 
The front yard was around 1200. It was about the sane. 

2. Okay. But certainly conpared to the master 


bedroom there was certainly |ess outdoors? 


A. In that parti cular single sanple, that's true. 


2. Okay. Thank you. So the answer to ry 


questi on would be yes, correct? 


A. Yes. 


MR. HAYES: Asked and answered. 


Q. Let's talk about Dr. Steven Hake. If I read 


the several pages that you' ve witten about him rather 


than ask a !|ot of questions to fill the air, you find 


his time in the house inci dental to his condition, is 


that correct? 
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A. That's correct. 


Q. Had it before, had it since, correct? 
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A. Correct. 


2. Now, on Page 19 of Dr. JimCraner's report at 


the top where he has his conclusions, Doctor, J im Craner 


makes the concl usi on that the atmosphere of the hone 


aggravated the condition that Dr. Hake had. Do you 


disagree wth Dr. Craner? 


A. Yes. He has no basis for that. 


2. Okay. And what in parti cul ar would you say as 


to why you feel Dr. Craner has no basis for that? 


A. Véll, | mean, there is certainly no basis to 


say that his sinusitis was in any wey aggravated by 


indoor envi ronnental exposure. There's no evi dence of 


indoor envi ronmental exposure at that ti ne. There's no 


evi dence of airborne rnold in the hone at that tine, and 


let's take a look at the allergies. He was 


significantly allergic to many agents, the least of 


whi ch was a conmon outdoor nold, nanely, Alternaria. 


Vé& don't have any evi dence that he was 


allergic to those nolds that -- at |!|east not 


significantly allergic to those nolds that you menti oned 


were found |ater in the indoor envi ronnrent. 


Q Ri ght. 
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A. He had many other allergies. He had many 
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other factors that were contri buting to his si nus 


disorder, and ulti mately he had proven 


Curvul ari a~-rel ated fungal allergic sinusitis whi ch had 


nothing to do wth the indoor envi ronnrent. 


So | don't see any basis for saying that the 


indoor envi ronment had any contri buting role either in 


aggravation or causati on. 


2. In regard to the Curvul aria genus that has 
been found in his sinus area, is that a type of nold 
that is recogni zed that can be found in indi vi duals who 
have probl ens wWth drainage in !i ght of the kind of 
condition, for instance, that Dr. Hake has? 

A. You mean probl ens wth si nus drai nage? Is 


that what you're sayi ng? 


2. Yes. 


A. Yes. 
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2. And what is your basis for saying that, 


Doct or ? 


A. I've read that. | mean, I|' mnot an expert in 


that. I'll leave that to Dr. Saxon and others to talk 


about nore. 


2. In fact, in the ACOEM paper in the 2002 


version, it speaks of Curvul aria as being a typi cal 


fungus in regard to indivi duals who have drai nage and 


sinus probl ens, correct ? 
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A. I'd have to |ook at that again, but it may 
well. 

2. But you'd defer to Dr. Saxon to discuss that? 

A. | woul d. 

2. Okay, I'I1!l discuss that wth him 


Go to Page 2 of your report for a second, and 


let's Look at this chart, and while you're fli ppi ng, 


I've asked you this before. Did one of the staff 
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paralegals prepare all this and you revi ewed it, or did 
you do all this yourself ? There's 43 pages here. 
A. Véll, we don't have paral egal s. Vé have 


nurses and physi ci ans, and it was a conti nati on of 


nurses and physi ci ans. 


2. What wes your role in putting this docunent 


together as opposed to the staff parti ci pati on? 


A. Véll, sone of the background material were 


probably witten by one of our other physi ci ans, but 1 


wrote the assessments, causati on. 


2. Okay. And when | take a look at the ti nme 


sheets, I'IIl be able to accurately, in your mind, be 


able to assess how nuch time has been invested in this 


case? 

A. Yes. 

2. And that would be for the preparation of this 
43- page docunent, correct? 
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A. Correct. 


Q. And whi ch indi vi duals and their credenti als 


di d what ? 


A. | don't know that it's delineated that way in 


our reporting. 


2. Okay. The indivi duals that worked on this 
case, can you tell us who they were as you sit here? 
A. | don't Know for sure. | think certainly 


Nancy Layton, who is one of our nurses, assists in these 


matters. Dr. Pirages often puts together the exposure 


i nf or mati on. Dr. Barbara Gots does sone of the 


organi zation and sone of the background i nf ormati on 


| don't know that all of themwere involved in 


this, but they probably were. 


2. All right, and the ti me sheet -- I|et ne ask 
again; I may have lost the answer sonewere. The ti ne 
sheet wll tell me or not tell nme? 

A. | don't think it wll. | think it reflects 


activities as opposed to peopl e. 


2. So as | sit here today wth you, you can't 
tell me whi ch indi vi duals worked on it wth you, and you 
can't tell me the credenti als of the indivi duals that 
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worked on it wWth specifi city. Is that a correct 


statenent ? 


MR. HAYES: M sstates testi nony. 
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A. Véll, | can tell you wth reasonable 
probability. | can't tell you wth absol ute certainty, 
but | have a pretty good i dea. 

BY IMR. DUFFY: 

2. Let's go to Page 2, if we can, and !et's |! 00k 
at the big chart here for Steven Hake. In terns of the 
various itens stated under Steven Hake, if I' mheari ng 
you correctly, based upon your revi ew wth your 
background, you are saying that this plaintiff has none 
of these synptonatol ogi es secondary to this Nouse 
envi ronment, correct? 

A. At least no one can say wWth any probability 
that he does, and! think there is certainly no evi dence 


that the case is that he does. 
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2. Okay. So you would put a strike or a zero 


next to each and every one of these? 


A. In terns of probabilities, absol utel y. 


2. Earlier in this deposition, |! kind of turned 


it around on you, pretend you were on the plaintiffs' 


si de. If you were on the plaintiffs' side here, Doctor, 


wthin a reasonable degree of medical certai nty would 


you state that any of these synptons |i sted in this 


chart were causally or contri butorily related to Dr. 


Hake's exposure in the hone? 


MR. HAYES: Asked and answered. 
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A. Absol utel y not. 


2. Okay. In terns of our discussion earlier, 


would you put a may be related as to any of these itens 


on this chart? 


A. | could not do that either. 


Q. You could not do that either? 
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A. No. 


2. All ori ght. 


You' ve seen Dr. Saxon's -- 


A. Vell, excuse me one second. 


2. Sure. 


A. | don't know whether sone of his enowti onal 


distress has anything to do wWth things that happened in 


the hone or any of his anxi ety issues. I know that he's 


had that for along tine, but he may Nave sone enoti onal 


distress rel ated to the hone. | mean, that's certainly 
a possi bility. 

2. How do you nean? 

A. | mean, | can't say that wWth nredi cal 
certainty, but that's certainly a possi bility. 

Q. You mean enowti onal stressors as a result of 


the hone having to be renedi ated, vacating the hone, 


things of that nature? 


A. That's a possi bility. 


2. Okay. Anything else froman enoti onal 
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45 
standpoi nt or psychol ogi cal standpoi nt rel ated to the 
situation wth the hone that you might state other than 
the stressors that I' ve rmenti oned? 

A. No, not that I can state. 

2. Now, you' ve read Dr. Saxon's report, correct? 

A. Yes. 

2. And you' ve read his 1! ME report? 

A. Both of his reports, yes. 

2. Why don't you pull those out for a second, if 
you would, and !|et me ask you about sone of his renarks 
and see what your reacti ons are. 

A. Whi ch one do you want ? 

2. Tell you what. Let's go to his of April 17, 
2006, and if you wouldn't mind, Doctor, go to the si xth 
page of the ei ght pages of that report. Let me know 
when you're there. 

A. I' mthere. 

2. Okay. Now, in order to be fair to you, this 
is what |I' mgoing to ask you to do. Vé' re going to stop 


for a second at this maj or paragraph the doctor has 
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here, starting, "Dr. Hake had and has under! yi ng 


allergic disease. Do you see that start? 
A. Yes. 


2. And then going to the end of that paragraph, 


I'mgoing to ask you about that, but | think, in order 
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to put it all in context, | want you to read the whole 
thing, and 1! think on Page 7 of 8 he has -- 

A. I'msorry, Page 7? 

2. Page 7, yes. He has three paragraphs at the 
top there. You see the paragraph that reads, "The sole 
role that indoor exposure may have pl ayed. " Do you see 
that? 

A. Yes. 

2. I'd like you to read those three paragraphs to 
yourself as well as the big paragraph on Page 6, and | 
want to ask you some questi ons, but |! don't think -- | 
don't want to get into an issue where | want you to read 
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context, et cetera. | want you to read those. Take a 
second, if you don't mind, and let nme know wen you're 
ready. 


(Recess taken. ) 


BY MR. DUFFY: 


2. Doctor, I'll tell you why I' ve gone to where 
I've gone. In the mddle of the paragraph on Page 6, 
Dr. Saxon writes as fol! ows: It reads, "There is no 
reason to posit that increased indoor nold exposure in 


his hone played a si gnifi cant role in the devel opnrent of 


these polyps given that he was exposed to a broad range 


of allergens outside his hone and to nore important 


allergens e.g. dust mites and potenti ally dog dander in 
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his home and the natural recurrence of polyp di sease. 


Do you see that sent ence? 


A. | do. 


2. And do you see the doctor's use of the word 
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5 "si gni fi cant" next to "role"? 
6 A. Yes. 
7 2. Okay. | want to read you one nore. G to the 


8 next page, and !|et's read the doctor's sentence in the 


9 third paragraph. It reads, "The sole role that i ndoor 
10 nol d exposure may have pl ayed in Dr. Hake's nedica 
11 issues is being one of a host of factors that were and 
12 are involved in his overall! allergenic response to 
13 airborne allergens. However, given his broad range of 


14 allergenic sensiti zation and the levels of noldin his 
15 hone, this is expected to be a mninal role." 
16 Do you see Dr. Saxon's use of the word 


17 "minimal" as to role and his use of the words "may have 


18 pl ayed" ? Do you see those? 


19 A. | do. 

20 2. Taki ng both of these renarks of Dr. Saxon 

21 together, do you see how his conclusion as to Dr. Hake 
22 is a bit different than your conclusion as to Dr. Hake? 
23 MR. HAYES: Obj ection, calls for specul ati on, 
24 lacks foundation, vague and anti guous. 

25 A. Not really. | mean, | think that you're 
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parsing specific words, and frankly, | don't see how one 
can say that it played any role, you know and 1 
think -- | don't think that Dr. Saxon says anything 
terribly different, and I' mnot sure whether Dr. Saxon 
revi ewed -- | mean, there wes no testing prior to the 
testing in 2004. 

So there's no evi dence of indoor exposure 
prior to that ti ne. So, you know, | would say that | 
don't see how one can say that it played any role, and 
he may have used the word si gnifi cant, and I' mnot sure 
why he used the word si gni fi cant. 

BY MR. DUFFY: 

2. So you don't think it played any rol e? 

A. | don't see any basis for it. 

2. And Doctor says that it did not play a 
significant role, correct? 

A. Véll, | agree wth that, too. 

2. But he doesn't use the word any role, does he? 
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A. No, he didn't in that case, but when you go to 


the next page that you' ve asked nme about -- 


2. He says "minimal role." 
A. No. "This is expected to be a mninal role," 
but I' mnot sure what he's referring to when he says 


"this" since there really wasn't any evi dence of 


exposure during that period of tine. 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382- 8778 


2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


49 


2. In your writing, you do not use the word nay 


have played a si gnifi cant role. You do not use the 


words mininral rol e? 


A. That's correct. 

2. Let's go on to Fredna Hake. Okay. You find 
that -- at the bottomof Page 27 -- she is show ng 
positive nold tests as to the Aspergillus genus, 


correct ? The last paragraph, Page 27. 


A. Her intradermal tests were positive for that, 


not her prick testi ng. 
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2. Okay. And in regard to the intradermal as to 


Al ternaria, she also showed positive to that genus as 


well, correct? 
A. Correct. 
2. Al ternaria and Aspergillus were genuses that 


were found not only in bulk, tape and swab sanples but 


were also found in air sanples, correct? 


A. Correct. 


2. And in regard to her synptonat ol ogy secondary 


to exposure, did any of it have anything to do wth the 


hone, cutting to the chase? 


A. Once again, | don't know how anyone could nake 
that statenent wth any degree of |i kel i hood or 
probability. | mean, it would be a pure guess to say 
that there wes Aspergillus and/or -- first of all, these 
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are intradermal tests. So I' mnot sure whether she's 


actually allergic or not. Prick testing is nuch less 
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sensitive than intradermal testi ng. Intradernmal testing 


is nore sensi ti ve. 


However -- and! think this is where Dr. Saxon 


and | essentially would agree that I don't see how 


anyone could say that the hone actually contri buted to 


or nore probably than not contri buted to her 


synpt onat ol ogy. 


| mean -- and it would be a pure guess to say 

that there was Aspergillus and Alternaria in suffi ci ent 
quantities in her indoor envi ronment during the year 
2003, let's say, to actually produce allergi c- based 
synpt onat ol ogy. | mean, there's no data to support 
that. 

2. What about an aggravati on condi ti on? 

A. There's simply no data that would support 
that. | mean, is it possi bl e? | guess it's possi ble, 
but there's no support for that, and so it's certainly 


not probable or certain. 


2. So using what we talked about earlier today, 


ki nd of swtching it around on you, pretend if you were 


the plaintiffs' retained expert, wthin a reasonable 


degree of certainty, could you indicate that any of the 
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synpt onatol ogy of this parti cular plaintiff was rel ated 
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to the envi ronnment of the hone froma causati on 


st andpoi nt ? 


A. No, | couldn't. 


2. How about the sane questi on using the term 


"aggravation" or "“exacerbati on"? 


A. No, sir. 

2. Okay. Go do Page 42 real quickly on the sane 
pl ai ntiff, MS. Hake, and I' mactually going to the 
overall concl usi ons concerning famly. 

As to the second full paragraph under overal 
concl usi ons, it reads as to this parti cular plaintiff, 


"The medical records do not reveal evi dence of 


exacerbation or remission of allergy synptons rel ated to 


occupancy of the hone, renedi ating or vacating it, 


strongl y suggesting little associ ati on between nold 


exposure there and synptons. 
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Doctor, you don't say no associ ati on. You use 
the word "little." Why ? 
A. No speci al reason. | think that maybe 


should have been nore precise in sone of ny wording, but 


| think the answer is there is no evi dence really of an 


associ ati on. 


2. Okay. But you say in your witing that you 


signed on October 20, 2006 "little associ ati on," 


correct? 
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A. That's what the words Say, yes. 


2. Okay. Let's go back to Page 2, and that's the 


big chart on Page 2 of all these plaintiffs. In terns 


of the synptonatol ogy as to Ms. Hake, other than what 


we've talked about on Page 42 of the report, would you 


attach any of those synptonatol ogy to her exposure in 


the hore? 


A. You know, as | said for Dr. Hake, | thi nk 
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there's certainly a possi bility that she had sone 


enoti onal response to the probl ens in her hone. 


Q. Again, enoti onal stressors -- 


A. Sure. 


Q. -- that we talked about wth Doctor? 


A. Sure. 


2. Okay. Let's go to Stephani e. Again, so we 
don't take a lot of time, go to Page, if you would, 
please, Doctor, 33, first full paragraph. Let me know 


when you're there. 


A. Yes. 

2. And in terns of the allergic reactivity as to 
the Peni cilliumAlternaria and Aspergillus genus 
specifically for purposes of my question, all of these 
that I've outlined in my question were found in air 


sanples in the hone, correct? 


A. Yes, those were found in air sanples in the 
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2. All ori ght. And in regard to this parti cul ar 


pl ai ntiff, did you find any of the synpt onatol ogy 


conpl ai ned of by this plaintiff to be related to the 


hone? 


A. No, not wth any degree of probability. 


2. Okay. So, again, if | were to pretend for a 


nonent that you are the pl aintiffs' expert on behalf of 


this child, you would -- could not say Wthina 


reasonabl e degree of medical certainty that any of her 


allergic synptonatol ogy is related to the hone, correct? 


A. That's correct. 


2. Okay. Véll, having neard that, would you go 


to the bottomof Page 33 and concl usi ons concerning 


St ephani e Hake. lt reads in that paragraph in perti nent 


part, “It is apparent that the synptons and diseases for 


whi ch Stephani e Hake was eval uated are not consi st ent 


wth a causal connection fromany concei vabl e exposures 


she may have had in her hone at 1850 Bogey Vaéy in 


Henderson, Nevada wth the possi bl e exception of sone 


allergic synptons. 


Those are your words, correct, Doctor? 
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A. Sure. 


2. What do you nean by "possi bl e exception" as 


you wote it there despite your answer to ny last 
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questi on? 


A. Véll, | mean, that's a pure specul ati ve 


statenent that if there were el evated | evels in her 


house prior to the year 2004, when the testing was 


ul ti mately done, she may Nave had sone synptons based on 


the fact that she has sone allergic responsi veness. 


It's a pure hypotheti cal. 


2. And in terns of the allergenic synptons that 


you indicate is possi ble exception at the bottomof Page 


33 against the chart at Page 2, what would those 


synptons have been? 


A. And, again, this is total specul ati on. Pt 


would be upper respi ratory, shortness of breath, 


ast hna-!i ke synptons. 
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Q. Okay. Go to Page 34. If you would, pl ease, 


Doctor, and the portion of the top paragraph which in 


pertinent part reads as follows, at least for purposes 


of my questi on: "Because of her multi ple allergic 


sensitivities to ubi qui tous substances incl udi ng dog 


dander from her famly's three dogs, one cannot wth 


sci entific or nedical nerit state that the nolds in her 


hone were solely responsi ble for her allergenic 


synpt ons. Do you see that? 
A. Yes. 


2. Let me go to the next thing that !|awyers who 
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ask you questi ons fromthe opposite si de usually say at 


this point. What about exacerbation of synptons or 


aggravation of synptons? 


A. Vé& don't know There's j ust no evi dence for 
it. There's no support for it in any of the 
envi ronnental testi ng. There's no evi dence that there 
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was nold in the house during those years, and actually | 


probabl y shoul d not Nave used the word "solely" in this 


instance, but that there was any responsi bility at all 


on the part of nold. 


2. So, again, for purposes of my record here, if 


I were to pretend you were testifying for this child as 


the pl aintiffs' retained expert, you would not say 


wthin a reasonable degree of nedi cal certai nty that 


there were any factors that this Nouse contri buted to 


for her synptons froman aggravation or exacerbati on 


standpoi nt, correct? 


A. That's correct. Wé have no evi dence that 


that's the case, that's correct. 


2. Let's stay on the sane child, if we could, 
please, but let's turn nowto Page 43 of your docunent. 
Now, you si gned the docunent, correct? 
A. Yes. 
2. And you'll ultimately be responsi ble for this 


docunent for your corporation's work in this case, 
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56 
correct? 

A. Yes. 

2. And you were the captain of the ship of al 
those that worked on this case or that you reasonabl y 
bel i eve worked on this case, correct? 

A. That's correct. 

2. And the use of the words are your choi ces in 
the final analysis, correct? 

A: Correct. 

2. Okay. In regard to Stephani e on Page 43, it 
reads in pertinent part, "The nedical record does not 
support her claimthat she had devel oped synpt ons 
attributable to the hone or to si gnifi cant nol ds." The 
words "si gnifi cant nolds" is quoted. Can you tell ne 
why? 

A. I' mtrying to recall. It may have been 
sonmet hing that someone else, Dr. Cohen or perhaps D. 
Craner or someone, sai d. I just don't recall why that's 


in quotes. 


2. Véll, you have that sitting there on Page 43, 
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and as | turned back to Page 33 in regard to the sane 


pl ai ntiff, a child, you make a possi bl e exception of 


sone allergenic nolds as we discussed a few nonents ago. 


Can you square that, Doctor? 


A. Véll, again, wth total specul ati on. | mean, 
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if there were nold there of those sorts, there would be 


the possi bility that those could have contri buted to her 


synpt onat ol ogy, but those are totally specul ati ve 


statenents. 


2. Okay. In regard to Dr. Ji mcCraner's 


concl usi on as to Stephani e Hake at the top of Page 19 of 


his report, I! take it you disagree wth his concl usi ons 


as to this plaintiff? You want to take a look at that 


report ? 


A. I'tmsorry, where is it? 


2. Page 19, the top. 


A. Regarding Dr. Hake? 
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2. Dr. Craner regarding Stephani e Hake. 


A. Yes, | do disagree Wth it. 


2. As you've told nme wth Doctor and his Wfe, 


What about enoti onal stressors connected wth the hone 


concer ni ng Stephani e Hake? 1s that a possi bility in 
your mind or a probability? 
A. | suppose it's a possi bility. Having to nove 


out of your hone might be an enwti onal stressor. 


Q. You think that would be an enowti onal stressor 


for a chil d? 


A. | suppose that's possi ble. 


2. Okay. Now, as to J ames Hake and Emly Hake, 


you don't believe there's any synptonatol ogy secondary 
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to mold exposure inasnuch as on an !|GE basis they did 


not denonstrate as allergic, correct? 


A. Véll, that's one of many reasons, but that's 


certainly an important factor. 
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Q. So in terms of the chart on Page 2 of your 


report as to James and Emly as to the physi ol ogi cal 


synpt onmat ol ogy outlined in those two charts, you would 


indi cate that there is no connection to the hone, 


correct? 


A. That's correct. 


2. In terns of the enowti onal issues, as you have 


wth the other three plaintiffs, would you attri bute 


those in terns of the enowti onal stressors of having to 


nove out of the hone and going through what this famly 


had to go through concerning the hone? 


A. It would be a pure guess or specul ati on on ry 


part, but it certainly is a possi bility. 


2. As you said wth the other child, Stephani e, 


as a physi ci an who has dealt wth children during your 


time that you were actually working as a clinician and 


havi ng |ooked at these cases for the better part of 20 


years, it certainly is sonethi ng you have seen of people 


under goi ng enwti onal stressors in connection wth a nold 


probl emin their hone, correct? 


MR. HAYES: Assunes facts not in evi dence, 
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vague and anti guous, overbroad. 


Q. Go ahead, Doctor. 


A. You know, | suppose it's a possi bility. 

2. And as to Dr. Craner's concl usi on concerni ng 
Emly Hake at the top of Page 19 of his report, | take 
it you're going to disagree wth hi mon that, correct? 

A. Yes. 

2. | want to go to the bi bli ography that you 
have. G past the 43rd page, if you wouldn't mind, the 


references again on Page 44, and |et nme know when you're 


there. 

A. I' mthere. 

2. All right. One of the references you make is 
to Em! Bardana in the fourth reference, correct? 

A. Yes. 

Q. You are awere that Em! Bardana testifies on 


the defendant's side in nold cases? 


A. | believe he may. I' mnot positive, but | 
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bel i eve he nay. | don't know whether he testifies for 
claimants or has or not. | have no i dea. 

2. Okay. In regard to the position paper that 
we've talked about issued earlier this year by Bush, 


Portnoy, Saxon, Abba Terr and VWbod that you make 


reference to, you are aware that Dr. Saxon testifies on 


the defendant's side of nold cases, correct? 
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A. Yes. 

Q You are also awere that Dr. Abba Terr 
testifies on the defense si de of nold cases, correct? 

A. | believe that's correct. 

Q. Okay. Going to Page 46 for a nonent, if you 
wouldn't mind, you make a reference to a cite by Dr. 
J ohanni ng who, anong other authors, is Dr. Chin Yang, 
who is a mycol ogi st, correct? 

A. Yes, | believe he is. 

2. You know Chin fromthe practi ce? Fromtine to 
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time you' ve met and talked and I! think even 


collaborated, correct? 


A. | don't Know that we've collaborated, but 1 
think I've met him 

Q You read his work? 

A. I'we read sone of his thi ngs. 

2. Dr. Yang as a rmycol ogi st refers to Peni cil! i tum 
and Aspergillus genus as indicator species or Barker 
species of danp, wet or weater-i nf used bui! di ngs. Do you 


agree wth that? 


A. They're certainly anong the species or the 
genre -- 
2. The genre. | apol ogi ze. 
A. -- that are conmonl y found on wet naterials in 
indoor spaces. They're also very conmonly f ound 
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outdoors, but, yes, they are found on wet, indoor 
spaces. 
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2. And would you agree wth Doctor that that can 


be classified as si gnature speci es or si gnature genre of 


damaged indoor spaces? 


A. I' mnot sure what the term"si gnature" means. 
| mean, they are certai nl y commonly found. | mean, 
there are others that are found as well at tines, but 
Aspergillus and Peni cillitumare anong those that are 


very conmonl y found in those si tuati ons. 


2. Let's go to the site of Drs. Kel man, Robbi ns, 


Swenson and Hardin. You know these authors, correct? 

A. You mean personal! y? 

2. Let's say professi onally. 

A. | don't Know Dr. Swenson. | Know Dr. Robbi ns, 
Dr. Kelman, and I've net Dr. Hardin. 

Q You are awere that Kel man, Robbins and Hardin 
all testify on the defendant's side of nold cases, 


correct? 


A. | don't know anything about Dr. Hardin. I 
believe Dr. Kelman and Dr. Robbins have. 

2. Are you aware of a case done earlier this year 
in northern California where Dr. Robbins' work was 


barred? 
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A. Wth whon?r 
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Q. Dr. Robbi ns' work, Dr. Brent Robbi ns' work was 


barred fromadmssi on as insuffi ci ent sci entific 


process? 


A. No. 


2. Are you aware that it was this article and the 


studies and the nathenatics that were in this article 


that you cite as authoritative that was stricken, barred 


and not all owed into evi dence in a case in northern 


California three nonths ago? 


A. No. 


2. You have no know edge of any of that? 


A. None whatsoever. 


2. All right. Paul Lees- Haley, you understand 


that he is not a nedical doctor, correct? 


A. That's correct. 


2. You understand that he is a neuropsychol ogi st, 
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correct? 


A. Yes. 


2. You also understand that he al ways testifies 


on the defense si de of nold cases, correct? 


A. Well, | think when he testifies in nold 
issues, it's been because of the mycotoxin all egati ons, 
and he's, | think, testified generally for the 
defendant, perhaps al weys. 


2. You have worked wth Doctor Haley in the past 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


63 
or been on the sane cases as Doctor Lees- Hal ey? 
A. I have. 
Q. One of those would be a case that we had 
together down in Anarillo, Texas for the Gucknan faml y 


as an exanple, correct? 


A. That's correct. 


2. Turning to the next page of your references 


for this paper on the Hake famly, second reference, 
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Brian Shelton is cited, correct? 


A. Yes. 


2. Okay. He works at Pathcon Laboratories in 


Atlanta, Georgia, correct? 


A. Correct. 


Q. You are awere that Brian Shelton testifies on 


the defendant's side of nold cases? 


A. | have absol utel y no know edge of Brian 
Shel ton's litigation acti viti es. 
2. You don't know either way one way or the 
ot her ? 
A. No, I don't. 
2. You' re not awere that their website says they 


assist defendants in debunking nold cl ai ns? You have no 


know edge of that? 


A. Never seen that. 


2. Do you know Daniel Sudakin who you make 
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reference to? 


A. | know who he is. I've talked to him 1 
think, once or twce. | don't know hi mvwell. 
2. Are you aware that he testifies on the 


def endant's side of nold cases? 


A. | have no idea of Dr. Suiti ken's testi nony. 

2. He's affiliated wth a group up in Qegon wth 
Em! Bardana. Do you know t hat ? 

A. | didn't know there wes a group. 


Q. You didn't know? 


A. No. 
2. Do you know his affiliation wth Dr. Bardana? 
A. No. 


2. How about Dr. Ji mSeltzer, who is the second 


author of the last citation that you use as a reference 


in this paper? He's out of San Di ego, California. Do 


you know hi n? 


2. And you're aware that he testifies on the 


def endant's side of nold cases as vell ? 


A. He testifies in alot of plaintiff's matters 


as well, as far as | Know 
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Q. In the nold area? 
A. Yes. 
Q. Should this house have been renedi ated based 
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upon what you read? 


MR. HAYES: Obj ection, vague, antbi guous, 


overbroad, calls for specul ati on. 


A. You mean in 2004 when they found what they did 


and the ceiling fell through? Absol utel y. 


BY MR. DUFFY: 


Q Why? 

A. Véll, for one thing, the ceiling fell down. 

2. Yeah, but if mold doesn't cause any probl ens, 
Why renedi at e? If it's no big deal, what do we 


renmedi ate for? 


A. In this case, we have a perfect exanple, one 
of the main reason, and that is there wes structural 
danage. There was water damage, structural damage, and 
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that requires repair and renedi ati on. 


2. What about froma health st andpoi nt ? 


IVR. HAYES: Vague, ambi guous, overbroad, calls 


for specul ati on. 


A. If mold is behind walls, | mean, as 20 to 30 


percent or nore of hones Nave, then one doesn't go 


| ooking for it and renedi ating it. If it certainly 


becones visi ble and in people's |living spaces, then | 


think it's an important thing to do, or if walls are wet 


and danp and danaged, then renedi ation is appropri ate. 


2. In terns of this parti cular hone and these 
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particular plaintiffs, Nave you made any concl usi on that 


it should have been renedi ated in terms of their further 


health in living in that space, their further health 
consi derati ons in living in that space? 

A. | haven't been asked to |ook at that, and 1 
mean, I|' mnot sure what the question is. | mean, there 
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needed to be renedi ation of this house. | don't thi nk 


it was specifically health based. It was because there 


was nold grow ng behind walls, and there was a lot of 


wet areas, and there was damage to structural materials 


in that house. 


| think it's -- once that's found and 


identified, then certainly renedi ation should take 


pl ace. 

2. Okay. But I ' masking you as a physi cian, in 
|i ght of having revi ewed all these records and seen all 
this material -- I know you didn't want to see the 


pl ai ntiffs personally for the reasons you' ve stated, but 


should it have been renedi ated to protect their health 


on an ongoing basi s? Is that a factor at all in your 


mind's eye? 


A. To the extent that there was the potential for 
growth of nold in the living space and the potential for 
nol d spore release in the living space and you had sone 


allergic people, then it was probably a good idea from 
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the health prospective as well to do renedi ati on once 


this was i denti fi ed. 


Q. In this hNouse? 
A. Yes. 
2. You made reference in your lI|ast answer to 


allergic people in terms of the need to do renedi ati on 


in this house. What were you naking reference to, 
Doct or ? 

A. Véll, we have sone allergies, as you poi nted 
out, in the children or at |east potential allergies. 


Vé' re not sure any of themresponds to nold or any of 


them actually has clinical nol d-rel ated allergies, but 


we have a fam!ly who does have sone allergic responses 


to things, and to the extent that nold mght have grown 


by virtue of the water damage in a way that could have 


affected the living spaces, then it makes sense to 


renedi ate fromthe health standpoi nt. 


2. Véll, then, Doctor, how can you say it made 


sense to renedi ate and you found absol utel y nothing 


wong wth these indi vi duals secondary to their exposure 
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in this house? 


A. Because they didn't have any evi dence of 
exposure while they were living in the house, for one 
thi ng. 

2. Then isn't it incongruent for the need to 
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renedi ate froma health standpoi nt as you' ve out! ined in 
your |ast answer? 

A. No, because it's concei vable that there could 
have been additional water activities which in turn 
affected the walls in the living space which in turn 
ma ght have led to additional nold growth in living 
spaces. 

2. And you're referring to the nolds that were in 
the wall cavities that eventually could have noved into 


the air space through whatever methodol ogy? 


A. Vell, or that if additional water -- if the 


danpness of the walls conti nued, then the nold could 
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actually have grown into the !living spaces. 

Q. And as we talked about earlier, this is the 
Aspergillus and Peni cil li tum genus found in those 
cavities as well as in the air spaces Wth the testing 


we had anywey? 


A. What's your questi on? Those would have been 


the nol ds? 


2. Yes. 
A. Potenti ally. 
Q. Okay. Doctor, would you agree that 


renmedi ati on should be done in an environment that calls 


for such renedi ation in order to reduce the risk of 


devel opi ng or exacerbating inj uries or allergi es? 
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A. Yes. 
Q. Okay. Now, in the first page of this report, 
you tell the reader that you Nave -- in the second 


paragraph that you have prepared renedi ati on pl ans and 
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overseen renedi ation, correct? 


A. That's correct. 


2. And you have overseen renedi ati on acti viti es 


in structures, correct? 


A. Yes. 


2. In regards to this structure, this is a 


structure fromyour revi ew of these materials and your 


background that call for renedi ation both froma 


property damage standpoi nt and also froma prophyl acti c 


heal th st andpoi nt ? 


A. Once the issue wes identified, and It don't 
think anyone had any idea of that until essentially 
2004. 

2. So the answer to ny questi on would be yes? 


MR. HAYES: Asked and answered. 


A. Eventually, yes, correct. 


VR. DUFFY: All right, give me one second. 


BY MR. DUFFY: 


2. Doctor, can you give ne a yes or no answer to 


the follow ng questi on: This house needed to be 


renedi ated both fromthe property damage standpoi nt and 
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the health standpoi nt of its occupants? 
MR. HAYES: Vague and antbi guous, calls for 

specul ation, |! acks f Oundati on. 

A. | don't think | can give you a yes or no. I 
think | can give you a qualified answer to that, and 
it's a qualified yes, and the qualification is that if 
there is sone potential of risk related to the 
possi bility of allergic response and once you' ve found a 


situation as it was found, then it is certainly 


appropri ate both fromthe structural and the health 


protective standpoi nt to do renedi ati on. 


BY MR. DUFFY: 


2. Doctor, you have a renark in the report that 


20 to 30 percent of the hones Nave nold in them anywey? 


A. That's correct. 
2. What is the genesis of that renark? 
A. That cones fromthe Nati onal Hone Bui! ders, 


and they' ve done sone eval uation of that. 
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Q. However, even wth that, inasnuch as noldis 
ubi qui tous, isn't the issue in terns of indoor spaces 
one of a difference of genus outdoor conpared to i ndoor 
conpared or the difference of CFUs per cubic meter of 
various nolds interns of el evati on? 
A. Vell, | think the forner is irrel evant. I 


mean, the fact that you have a different genus or -- 
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first of all, you don't have a different genus. You 

have plenty of Peni cil li umand Aspergillus outdoors. 
The fact that you may Nave nore -- a hi gher 

percentage of Aspergillus and Peni cil liumgrow ng on 


indoor materials is not a reason for renedi ati on from 


the health standpoi nt because Peni cil li Uumand 
Aspergillus are no nore probl enmatic than Al ternaria or 
Cl adospori um which are the maj or outdoor nol ds. So 


that has nothing to do wth them 


| think the issue is the potential for there 
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bei ng si gnifi cant indoor |! evels which might affect 


someone who has sone allergies to them 


2. So you would be nore apt to argue on the si de 


or take the position of the elevation of nolds in an 


indoor envi ronment in terms of CFUs to the cubic meter? 


A. Vell, ei ther measured el evati ons which are 


al ways probl enati c because indivi dual tests are so 


vari able and also probl enatic because there is a lot of 


nol d in indoor envi ronnents, incl uding | ots of 


Aspergillus and Peni cillitumas the Hi cksS paper showed, a 


coupl e hundred thousand col ony forning units per gram of 


dust. 


So primarily the situation -- situati ons need 


to be taken care of if there is obvi ous indoor growth 


because of water-danaged naterial . 
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2. Okay. Such as we Nave in this house, as 


you' ve already shared wth ne? 
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A. No, this is not really indoor. This is behi nd 


the wall grovéth. I' mtal king about vi si ble nold growth 


in indoor envi ronnrents. 


2. That would be the 20 to 30 percent ? 


A. No, 20 to 30 percent is behind the wall. 
2. Okay. So -- and it might be ny doing, Doctor. 
I ' mconf used now. Is this a house that shouldn't be 


renmedi ated or should be if it falls wthin the 20 to 30 


percent ? 


MR. HAYES: Asked and answered, compound. 


A. It is both i nmpossi ble and unnecessary to 


renedi ate 20 to 30 percent of houses in this country 


that have nold behind wells. 


2. Okay. What di sti ngui shes this Nouse? 

A. This Nouse had a !1ot of damage, and, you know 
the ceiling fell in, and there was a wet space and wet 
areas, and, you know, ve didn't -- | mean, it needed to 


be renedi ated. 


2. What el se did you notice wrong Wth it, 


Doctor, as to why it got wet and wy it needs to be 


renedi ated froma property standpoi nt other than what 


you' ve already sai d? 
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MR. HAYES: Lacks f oundati on, calls for 
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specul ati on. 


MR. HETEY: Assunes facts not in evi dence. 


MR. HAYES: J oi rn. 


A. Vell, it wasn't clear to nme where sone of 
these things were, quite frankly. | mean, there was 
sone nold around the HVAC unit. | thought that was in 
the garage, but I' mnot Sure. 


So the air conditi oning pl atformhad sone nold 


on it -- whether that was accessi ble to the people or 
not I ' mnot sure -- sone rnold at the bottomof the hot 
water heating platform andti'msure that all of our hot 


water heating platforns if they were on things that had 


nol d growth would have nold growth on them 


BY MR. DUFFY: 


2. Do you know what this pl atformwas made out 


of ? Do you Know if it was cellulose based or not? 
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A. I' mnot sure. 

Q Okay. 

A. There was no large anount of nold that I could 
see in these reports found anywere. | mean, there were 
sone in -- sone small anounts in the bathroom around the 
toilet perhaps. The soffit -- the master bedroom 


fireplace and soffit above the patio doors may have had 


sone, but there really was not a great deal of nold 


found -- identified in the indoor envi ronnent. 
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2. Okay. I'll ask you a few other questi ons 


here, and while |' mscrolling here, do you know how nuch 


you' ve charged the defense | awyers in this case for your 


time in working in this case to date? 


A. No, | don't, M. Duffy. | don't. 


2. And why don't you give for our record the 


hourly rate scheduled as it currently states andis 


applicable to this case? 
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A. Vé have hourly rates that differ for different 


acti viti es. | don't have themall in ny head. My 


revi ew activities are billed at 385 an hour, ry 


testimony at 450. 


2. And you'll produce the billing records to 


counsel so it gets to us? 


A. Sure. 


2. Okay. Let's talk a little bit about you, 


Doctor, if I can. 


Tell us what your nedical resi dency or 


resi denci es were at the ti ne. 


A. Intern in surgery and did a year of general 


surgi cal resi dency. 


2. And have you ever had any formal training in 


the eval uati on and treatment of occupati onal diseases? 


A. Not in a resi dency training program not that 


ki nd of formal training, no. 
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2. Have you ever had any formal training in the 


eval uati on and treatment of envi ronnental disease? 


A. Not formal training, no. 


2. Have you ever had any formal training in the 


eval uation and treatment of toxi col ogi cal exposures? 


A. Véll, yes. | mean, certainly I've had that, 


and |et nme back up a second. | mean, I've certainly had 


sone formal training in the prior two in nedical schoo 


but no formal training resi dency prograns thereafter -- 


2. Okay. 


A. -- in toxicology, also in nedi cal school but 


also in my Ph.D programin pharmacol ogy. 


2. How about in regard to a resi dency experi ence 


for formal training in the eval uation and treatnent of 


toxi col ogi cal exposure? 


A. Not in a resi dency program in ny Ph.D. 


program 


Q. How about in regard to resi dency, formal 


training in the eval uation and treatrent of bi ol ogi cal 


exposur e? 


A. Resi dency training in that? 


2. Yes. 
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A. No. 


2. Okay. Doctor, have you ever conpl eted a 


resi dency or fell owshi p in occupati onal and 
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envi ronnental medi ci ne? 


A. No. 


2. Have you ever conpl eted a resi dency or 


fell owshi p in internal nedi ci ne? 


A. No. 


2. Have you ever conpl eted a resi dency or 


fellowship in allergy? 


A. No. 


2. Have you ever conpl eted a resi dency or 


fell owshi p in i mmunol ogy? 


A. No. 


2. Have you ever conpl eted a resi dency or 


fell owshi p in pul monary nedi ci ne? 


A. No. 
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2. Sane questi on in regard to nedi cal toxi col ogy? 
A. In -- a resi dency in nedical toxi col ogy, no. 
2. Have you ever been affiliated wth or enpl oyed 


in a medical practice or clinic that treats -- 


clinically treats inj ured workers? 


A. Yes. 


2. How | ong ago? 


A. Oh, 25, 30 -- 25 to 30 years ago. 


2. Have you ever been enpl oyed or affiliated wth 


a medical practice or clinic that treats indivi duals 


wth occupational and envi ronnental diseases? 
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A. Yes. 


2. How | ong ago? 


A. Again, 25 or 30 years. 


2. Do you have a master's or doctorate degree in 


publ ic heal th? 


A. No. 
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2. Do you have any coursework conpl eti on at an 


accredited institution in epi demol ogy? 


A. | don't know whether | actually Nad a 
course -- a formal course in epi demol ogy in ny Ph. D. 
program but | don't believe so. 

2. Have you ever had any coursework froman 


accredited institution in any area of envi ronnental risk 


assessment ? 


A. In courses given at vari ous conferences where 
we have two- or three-day courses | have, yes. 

2. Okay. And how about in industrial hygi ene? 

A. No formal courses in industrial hygi ene. 

2. In regard to your Ph.D in pharrmacol ogy, what 


percentage of your coursework, Doctor, focused on 


occupati onal disease? 


A. | would say that probably none of it directly 


focused on occupati onal di sease. 


Q. In regard to your Ph.D in pharmacol ogy, what 


part of it focused on envi ronnental disease? 
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A. Probabl y none directly. 


2. In regard to your Ph.D. in pharracol ogy, what 
portion of it focused on toxi col ogi cal exposure outsi de 
of ingested nedi cation or ingested poi son? 

A. | can't answer that, how nuch may Nave dealt 


wth other toxi col ogi cal agents besi des those that were 


i ngest ed. I' mj ust not sure. 


2. In regard to your Ph.D. in pharmacol ogy, 


Doctor, what percentage of your coursework i nvol ved 


bi ol ogi cal exposure? 


A. Probabl y none. 


2. In regard to your Ph.D in pharmacol ogy, 


Doctor, what portion of your coursework i nvol ved 


industrial hygi ene? 


A. None. 


2. In regard to your Ph.D. in pharmacol ogy, 


Doctor, what portion of your coursework dealt wth 


interpretation of envi ronnental |! aboratory testi ng? 


A. None. 


Q. Vbuld it be fair to say, Doctor, that your 
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coursework in Ph.D. pharmacol ogy did not involve any 


training on how to conduct a site visit of a workpl ace 


or resi dence for chemical or bi ol ogi cal contami nati on? 


A. That's correct. 


2. You advise in your vitae, Doctor, that you 
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have taught a course at Georgetow on envi ronnental 
toxi col ogy. Do | have that correct? 

A. Yes. 

2. What department are you affiliated wth in 
connection wth that course? 

A. The department of pharnmacol ogy and toxi col ogy. 

2. And is that an ongoing appoi ntnment, or is it a 
one ti ne? Gve ne alittle bit of a sense of that. 

A. | still have an appoi ntment, but it's an 


epi sodi c seninar program 


Q. And in terns of the curriculum is that 


sonet hing that you could provide if asked? 
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A. | believe so. 


2. Okay. And is Georgetow awere of your work 


where your tine is conpensated on the defense si de in 


nmol d- rel ated |i ti gati on? 

A. | don't think Georgetowm cares one way or the 
ot her. 

2. Back to my questi on. Have you disclosed to 


Georgetown about your conpensati on for your time on the 


defense si de of mold cases? 


A. No. 


2. They have no idea about that ? 


A. No. 


2. In 2002, your corporation affiliated wth 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


80 


Georgetown Medi cal School in cosponsori ng a naj or nold 


synposi um Do you renentber that? 


A. Ri ght. 


2. In connection wth that synposi um did you 
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ever disclose to the indivi duals -- appropri ate 


indi vi duals at Georgetown that you are conpensated for 


your time as a defense expert wtness in nold matters? 


A. Yes, well, the chairman of the department of 


pharrmacol ogy who is officially my boss at Georgetow or 


was knew very well what our professi onal acti viti es 


were, yes. 


Q. And who wes that ? 


A. Oh, | don't recall his nane. | can't for the 
morent . It wll cone back to ne. 
2. That's all right. In terns of your epi sodi c 


teaching of this envi ronmental toxi col ogy course at 


Georgetown University School of Medi ci ne, do you deal 


wth students on synptonatol ogy secondary to nold 


exposur e? 


A. One of our sections dealt wth nold and 


various things that nold does and doesn't do, yes. 


2. Did you disclose at any tine that you have 


taught this course to the students that you are teachi ng 


at Georgetown Uni versity School of Medi ci ne, 


envi ronmental toxi col ogy, that you are an indivi dual who 


Page 109 


10 


11 


12 


13 


14 


15 


16 


17 


18 


Deposi ti on_Hake__Saxon_and_Gots. txt 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


81 


recei ves conpensati on for your time in testifying on the 


defense side of mold cases? 


A. OF course not. 


2. What did you use as a text or what do you use 


as a text especially or any type of written naterials 


especially as to the nold section of the envi ronnental 


toxi col ogy course that you teach at Georget own 


Uni versity? 


A. Vell, we have outlines and |ecture notes, and 


| may have had sone papers. | don't know whether we had 


any papers specifically on the nold issue, but we often 


gQave the students papers to read. 


2. Do any of the papers that the students were 


gi ven to read on the course that you taught on 


toxi col ogy concerning nold area in specific reveal to 


the reader that you recei ve Cconpensati on for your ti ne 


as a defense wtness in nold natters? 


A. No. 
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2. On the first page of your report, you advise 


the reader that you have been -- you have worked on 


hundreds of nol d contamination matters since the late 


1980s. What | want to ask, Doctor, is in regard to the 


percentage of these matters, to the best that you can, 


What percentage of these matters involved an occupant 


contacting you directly to eval uate and di agnose the 
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cause of their illness in connection Wtha 


nmol d- cont ami nated bui |! di ng? 


A. Probabl y none. 


2. In regard to these hundreds of nold 


contamination matters, can you give ne sone type of a 


percentage of those things that you have been i nvol ved 


wth since the | ate 1980s where you treated an occupant 


for synmptons that related to the envi ronnent of any 


parti cul ar’ bui ! di ng? 


A. None. 
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2. In regard to the hundreds of nold 
contam nation matters that you advise the reader of in 
your report in this case si nce the | ate 1980s, 


approxi mately what percentage of those matters i nvol ved 


or have i nvol ved you conducting an epi demiol ogi ca 


investi gation of the occupant's health probl ens and 


conpl ai nts? 


A. It depends on what you nean by an 
epi dem ol ogi cal i nvesti gati on. If you mean a health 
hazard assessnrent, I've done that on a nunber of 
occasi ons. Vé& are now doing a very extensi ve 


epi dem ol ogi cal health hazard assessnent for a naj or 


governnent set of buildings wth 40, OOO enpl oyees on 


mol d-rel ated issues or other envi ronmental -- i ndoor 


envi ronnrental issues. 
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| have and ny colleagues have done many 


eval uations of people in occupi ed spaces for either -- 
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for nol d-rel ated issues or other kinds of issues in 


those occupi ed spaces. They may not have been fornal 


epi dem ol ogi cal eval uations, but they' ve been health 


eval uati ons. 


Q. Would it be a correct statenent that these 


eval uations that you speak of in your answer to ny I! ast 


questi on, Doctor, would be i nvol ved in |liti gati on- based 


matters? 


A. No. Many of themuwere not involved in 


liti gati on- based matters. 


2. Who retained you for your ti ne? 

A. There wasn't any I!iti gati on. | mean, for 
exanple, | was involved in a couple of assi sted-l!i ving 
facilities for the Merri ott Corporati on where we had 


significant nold contamination on the first floors of 


those buildings follow ng a Nurricane, and tI dealt wth, 


eval uated sone, talked to, met wth and assisted wth 


the oversi ght and renedi ation of those buildings, and 


there were about 800 elderly people i nvol ved. 


There was no liti gati on. It was sinply a 
matter of determining whether indivi duals were at risk, 
whet her they had to be noved out of those facilities 
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during renedi ati on and tal ki ng to themabout any 
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synpt onmat ol ogy that they might have been havi ng. 


2. These were outsi de of Iliti gati on. Can you 


gi ve me a percentage of the anwount of work you have done 


in that regard in regard to the overall nold work that 
you have done involving !|iti gation matters? 

A. Vé' ve done a lot of investi gation that had 
nothing to do wth !liti gati on. 

2. Let's keep it wth j ust the nold area. 

A. I' mtal king about the nold area. 

2. | apol ogi ze, Doctor. | cut you off. 

A. Yeah, | don't know what the percentage is, but 


probabl y 20 or 30 percent of ny nold-rel ated acti viti es, 


maybe nore, has nothing to do wth Iliti gati on. 
2. And the renai ning percentage woul d? 
A. OF the nold issues, yes. 


Q. 80 to 7O percent ? 
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A. Probabl y. 


2. Okay, | appreci ate your candor. 


Now, have you ever published the result of any 


ori gi nal research in the nold area asi de fromrevi ews or 


critiques of other peopl e's work at any ti nme? 


A. Not as yet, no. 


2. Okay. Do you run any type of nedical practi ce 


out si de of | CTN? 


A. Véll, | actually nave several conpanies, but 
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they're not nedical practices in terms of actually 


taking care of pati ents. 


Q. That's what | wanted to hear. 


Why don't you tell us alittle bit of what 


|1CTM s busi ness is? 


A. Véll, it's a rather broad-based consul ting 


firm It does a fair anount of forensic work, and 


probably half of the work we do involves matters that 
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are in liti gation or that might be in I/liti gati on. 


Wé also do and have done |! ots of 


investi gations of indoor envi ronnental matters. Vé' ve 


done quite a nuntwer of occupati onal health eval uati ons 


and investi gations to determine -- in manuf acturi ng 


settings, for exanple, to determine health issues wth 


regard to potenti al exposures. 


| worked wth the City of Shreveport, 


Loui si ana on a large group of firefighters and police 


personnel who were concerned about exposures to PCBs. 


Q Okay. 


A. I've done a lot of risk communi cation to 


conmunity groups and to others concerned about vari ous 


ki nds of exposure issues. 


Vé' ve done toxi col ogi cal analyses for vari ous 


clients, reviews of |iterature, preparing reports, 


preparing materials that were natters not in /liti gation 
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Q Okay. 


A. So it's -- there's a broad array of things we 


do in our organi zati on. 


2. As to nold in terns of I|CTM 70 to 80 percent 


would be liti gation rel at ed? 


A. For | CtTMthat's probably true. For my other 


firm which is Building Health Sci ences, almost none of 


it is litigation rel ated. That's pure investi gation and 


eval uati on. 


2. That is, no liti gation Support is done through 


Bui | di ng Health Sci ences, correct? 


A. If so, very little. It's mostly 


investi gation, eval uati on, renedi ation, oversi ght of 


renedi ati on. 


Q. You are CEO of | CTMP 


A. That's correct. 


2. You are CEO of Bui! ding Health Sci ences? 


A. No, | think I' mcalled the chi ef sci ence 


officer. 


2. And you have a financial interest in both of 


these conpani es? 


A. Yes. 
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2. The current I CTM website that has been up the 


last two calendar years -- assune for purposes of this 


question that | have all versions of it for the last two 
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calendar years. Ils it true, accurate and correct ? 

A. | don't know | mean, what are you tal king 
about ? 

2. It provi des on the website that | CTM provi des 
medical and sci entific Support in tort, mass tort claims 
for insurance conpani es and defendants bei ng def ended by 
i nSurance conpani es? 

A. That's true. 

2. Okay. Vbul d the follow ng statenent that 
appears on your website -- would you endorse it as being 
correct? "We diligently strive to lessen the impact of 


subj ecti ve conpl ai nts, erroneous nedical hi stories and 


il l-grounded testi nony by uncovering obj ecti ve, provable 


evi dence. " 
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A. Absol utel y. 


Q. In regard to I|CTM what percentage are 


pati ents, peopl e who actually cone to see you or your 


associ ates for a di agnosis and treatment of health 


probl ens unrel ated to litigation or potenti al 


liti gati on? 


A. Vé don't treat pati ents. 

2. I want you to assune for purposes of this 
question that | have a Cains magazine article where you 
are quoted, and you actually wrote -- excuse ne -- that 


reads as follows in pertinent part concerning your work 
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at I CTM "CQne approach we have used in honeowner 
matters is requiring a physical exaninati on of resi dents 


who conpl ain of synptons, requiring physi cal 
exam nation of resi dents who conpl ain of synptons. 
A. | don't recall whether | wrote that or not. 


Q. You don't recall that? 
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A. No, but if |! did, | certainly don't disagree 


wth that. 


2. In light of our earlier discussion today, you 


didn't require a physi cal exaninati on of the resi dents 


of the Hake matter who conpl ai ned of synptons, did you? 


MR. HAYES: Assunes facts not in evi dence, 
calls for specul ati on, | acks f Oundati on. G ahead. 
A. It doesn't mean we are the ones that have to 
do it. | mean, these people Nave had exami nati ons. 


BY MR. DUFFY: 


2. At any poi nt in your time in your conversation 


in this case, did you tell the defense counsel to get an 


i ndependent eval uation or an examination of any of the 


Hake nenbers? 


A. | don't recall that. | mean, | have no 


recollection of having done so. 


2. Thank you. | appreci ate your candor 
This parti cular matter here, of course, is 
pendi ng in Nevada. Have you ever had an opportunity to 
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89g 
testify in a matter in Nevada before, nold matter? 
Let's narrowit down. 

A. | don't believe so, at |east not at trial. I 
may have testified -- | may have testified at 
deposi ti on. 

2. Have you been retai ned by counsel on behalf of 
hone builders in the past bef ore? 

A. Yes. 

2. Can you outline sone of the hone builders who 
have retained you for your tine to testify on the 
defense si de of litigation matters in the past that cone 
to mind? You can use your Rule 26 if it hel ps refresh 
your recoll ecti on. 

A. I can't tell fromthis whether | was retai ned, 
frankly, by the builders or by sone other defendant, but 
let me see what | can do for you. | mean, | don't 
really know 

There is a Jones matter versus Prowant 
Constructi on Conpany. Whether we were working wth 
Prowant Construction Conpany -- |! don't know who ve were 
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working wth in that matter. 


2. I'll move on to sonething el se. Let's try 


sonet hing el se. 


In regard to the percentage of ICTMs -- well, 


strike that. 
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In regard to nold !liti gation natters, 
everything is billed through |CTM correct? 
A. | think nost of it. I'tmnot sure that all but 
nost. 
2. And you're not doing it personally. You're 


doing it through the conpany? 


A. Oh, that's correct. 


2. OF course. You' re an enpl oyee of the conpany. 


You get paid a salary fromthe conpany, maybe a bonus, 


Whatever way it works. 


So let's go to ICTM In terns of the gross 


income to I|CTM on nold-rel ated liti gation matters where 
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it is retained for its time on the defense si de, what 


percentage of the incone has that been for I CTM over the 


last couple of years? 


A. | haven't the fai ntest i dea. 

Q You don't know? 

A. No. 

2. There's no wey to determine that ? 


A. Not readi |! y. 


Q. Véll, what would one need to do to determine 


that ? 


A. Véll, we have to do sone intense auditing 


whi ch would take a great deal of time and anal yti cal 


effort. | mean, we don't keep our fi nancial inf ormati on 
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that way. 
2. Okay. You don't keep your fi nanci al 
information in any type of a retrievable way on 
encrypted information in a conputer systemas to what is 
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a nold liti gation matter as opposed to | ead pai nt as 


opposed to radon or something of that nature? 


A. No. 


2. Are you a nenber of ACOEN? 


A. Yes. 

2. Okay. How |ong have you been a rnenber of 
ACOE Me 

A. Oh, | would have to guess, probably 20 years, 
but I' mnot sure exactly. 

2. Certainly at the time the paper was generated 
in 2002? 


A. Oh, yes. 


2. Have you ever served on any of the boards of 


ACOEM or any of the panel s? 


A. I'mtrying to recall. | don't know that it 
was ACOEM | think it was Al HA when |! wes on the 
toxi col ogy commttee, but | don't believe I've been on 


any of the commttees for ACOEM 


2. So in regard to the approval of the ACOCEM 


paper, you don't have any know edge of that? 


A. | had nothing to do Wth it. 
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2. Okay. The 2006 paper generated by the 
journal -- did you have any i nvol venent in the approva 
of that paper and peer? 

A. Not at all 

2. Have you had any invol venent of the approva 
of any paper in peer or as a peer revi ewer in the nold 
area? 

A. In the nold area, no. 

2. Have you submtted any paper for peer revi ew 
in the nold area? 

A. Véll, | have a nuntber of peer revi ew papers in 


the nold area -- 


Q Okay. 
A. -- that are on ny CV. 
2. | understand, and that was a duntb questi on 


Have you kept the peer remarks in regard to 


the process that |ed to the publication of the papers 


that you have? 
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A. | don't think so. 


2. Okay. In regard to the papers that were 


actually peer revi ewed, Now many are there? 


A. In the nold area? 
Q. Yes. 

A. Three or four. 

Q Three or four? 
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A. Correct. 


2. And j ust for the press of tine, would you 


advise counsel what those are so that we would know at 


sone poi nt and j ust |et us know? 


A. Sure. 


2. So out of all publi cations, you have three or 


four peered in the nold area, correct? 


A. Correct. 
2. Vé'!II get those fromyou to save a little 
tine. You don't know themoff the top of your head, do 
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you? 

A. No. | mean, | Know a couple of them 

2. Sure. Just give it to us so we can find then? 

A. There was one on nycotoxi ns which | did wth 
Dr. Kel man and Coreen Robbins, and |! think there were 
some other authors. And there was one by Dr. Pi rages 
and ne on nold and indoor environments, and I don't 
recall offhand which other ones were peer revi ew 

2. Okay, we'll fi gure that out. And Dr. Pi rages 


works for you, correct? 


A Yes. 
2. Real quickly give ne his credentials. 
A. Hers. She's a Ph.D, a toxi col ogi st. She has 


a Ph.D. in bi ol ogy, but she's been doing toxi col ogy for 


about 30 years. 
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Q. Is she an ACOEM nentber ? 


A. No. 
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2. And back to the ACOEM paper, do you have any 


know edge how Kel man, Hardin or Saxon were sel ected to 


be authors of the ACOCEM paper ? 


A. None whatsoever. 


2. Do you have any know edge as to how three 


non- ACOEM nenbers, only one having an MD, Saxon, becane 


the desi gnated indi vi duals to do the ACOEM paper ? 


A. | don't have any speci fic Know edge, but there 


is no reason why that wouldn't happen. It happens al 


the ti re. 


2. Do you have any know edge as to why the 2002 


ACOEM paper wes not submtted to the nentershi p for 


revi ew as opposed to the one commttee of 12? 


A. | have -- I don't know that that's -- | mean, 


that's probably j ust the wey they do their consensus 


devel opnent papers. | have no speci fic Know edge about 


how ACOEM does its revi ews of this sort, but I would be 


very surprised if they ever submitted things to the 


entire nentbershi p because it would be unmanageable to 


have 10, OOO people provi ding input on a consensus 


docunent. It would be i npossi bli e. 


So | strongly suspect that that's never done 
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and that it can't be done. 
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2. All ori ght. In regard to Kel man and/or Hardin 
and/or Saxon, a conpound questi on j ust to save counsel 
the obj ection real quickly, are you aware any of them 
has done any i ndependent research outsi de of the 
litigation sphere in eval uating the health effects of 
i ndi vi duals exposed to nold in water-damnmaged bui ! di ngs? 
A. | don't know one wey or the other. 
Q Okay. 
IVR. DUFFY: will you let me take a short break 
and see if I'm done? 
THE W TNESS: Sure. I'd like to do the sane. 
MR. DUFFY: Vé'!I1 go off the record. 


( Recess taken. ) 


BY MR. DUFFY: 


2. One nore thing and we'll nove on. 


Doctor, the authors of a certain paper back in 
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2003 as |isted are Robbins, Swenson, Hardin, Risks From 
I nhal ed Mycotoxi ns, Indoor Office and Resi denti al 

Envi ronrments, j ournal ed in the Internati onal Journal of 
Toxi col ogy 2004. Di d you have any contri bution to that 


paper whatsoever ? 


A. No, | didn't. 


VR. DUFFY: The plaintiff passes the wtness. 


EXAM NATI ON 


BY MR. HETEY: 
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2. | have a question, Doctor. My nane is M ke 


Het ey. 


In an earlier portion of your testi nony in 


response to one of plaintiff counsel's questi ons, you 


were asked about renedi ation to the hone, and | 


bel i eve -- and correct ne if I' mwrong here -- in 


connection wth one of your answers, you menti oned that 


the kitchen ceiling had fallenin. 
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| quickly |ooked through your report. Is 


there a portion of your report where you reference the 


ki tchen ceiling falling in? 
A. I" mnot sure whether that's in my report or 
not, and, frankly, I' mnot sure where |! got that. I 


thought that someone had said that, and that may be an 


error, or it may have been said in error. I' mnot sure. 
2. And |' mnot suggesting this would change your 

testimony in any wey, but if the kitchen ceiling had 

not, in fact, actually fallen in, does that impact your 


testi mony in any wey? 


A. Not basi cally. | mean, the only thing | would 


say Wth regard to sone of M. Duffy's questi ons about 


how nuch renedi ati on needed to be done based on 


potential health risks is that that really depends on 


the extent and nature of contamination and whether there 


was an ongoing water source anda variety of thi ngs 
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which | don't have a lot of information about because we 


have fairly inconpl ete envi ronnental testing and 


assessments and fairly inconpl ete renedi ati on 


di scussi ons, or at l|east I! do. So | don't know how nuch 


really needed to be done for health reasons. 


| had the impression which may have been a 


msi mpressi on that the ceiling was wet, and it had 
fallen -- part of it had fallen in during the renovati on 
acti viti es. That may be incorrect. 

MR. HETEY: Thank you. | don't have anything 
further. 


MR. HAYES: All fi ni shed? 


IVR. DUFFY: Not quite in |i ght of that. 


EXAM NATI ON 


BY WR. DUFFY: 


2. Doctor, at any point in time, did you ask -- 


who do you understand has retained you for your ti ne, 


all of the defendants, one of the defendants, part of 


the def endant s? Who retained you for your time in your 


mind's eye? 


A. | think it was Col eman Hones. 


2. And do you know whether or not the def endant 
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Col eran Hones is Sharing your testi nony 


in any way, shape or forn?r J ust asking what 


MR. GRAF: Obj ection, vague. What 
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by share testi nony? 


MR. DUFFY: I|!s he your expert, too, questi on, 
vague? 

IVR. GRAF: | said that. Rusty Graf. I ' mnot 
sworn in, and I'mnot testifying here. I just want to 
know the poi nt of your questi on. 

MVR. DUFFY: That's the point. 

A. | have no official way of know ng that. I 
assune -- | made an assunpti on that that may be the 
case, but | haven't spoken to other counsel 


BY MR. DUFFY: 


2. The only counsel you' ve spoken to is who 


during the course of your invol venent in the case? 


A. | believe it was j ust people fromM. Hayes' 
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firm Whether there was anyone else on the phone during 
that phone call that we had or not |! really don't 
recall. I" mnot sure. 

2. Have you gotten any renunerati on so far for 


the time that I CTM has put into the case yet? 


A. | would imagine ve have. | haven't checked 


that. 


Q. And how that renunerati on was forwarded in 


terms of the payer on the check, you don't know as you 


sit here? 


A. | have no i dea. 
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2. Now, during the course of the ti me that you' ve 


worked on this case, is there anything that you have 


asked for and didn't recei ve? 


A. | don't believe so. 


2. Is there anything you were told you couldn't 


do, shouldn't do or mustn't do? 
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A. No. 
2. You' ve indi cated several times on questi ons 
that I've asked you and questi ons that defense counsel 


j ust asked you about whether or not you had i nf ormati on 


on certain topics. 


My query to you then, Doctor, is at any poi nt 


in time outsi de of the submissi on of the paperwork from 


defense counsel, have you ever made a request for 


further docunentati on on anything whatsoever, 


envi ronnental, medical, whatever? 
A. | can't answer that, M. Duffy. | don't 
believe | have, but | j ust don't recall that for sure. 
2. In terns of your work on this case, did you 
generate any electronic correspondence, e-mail, or did 


you generate any hard-copy correspondence? 


A. | did not. 


2. In regard to your work on this case, have 


defense counsel generated any el ectroni c correspondence 


to you or any hard correspondence to you? 
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A. | don't believe | recei ved any. Let me stop 
that. | don't know for exanple, whether sone of the 
materials were recei ved el ectroni cally. | don't know 

2. And |' mnot tal king about the nedi cal records 
thensel ves. I'll be nore speci fi c. You know what I'm 
referring to, Doctor, letters or an e-mail fromcounse 
wth thoughts fromcounsel outside of medi cal records, 
envi ronnmental records? 

A. Not to my Know edge. 

2. Okay. | don't mean to be unnecessarily pithy 


about it. 


In terns of what you' ve brought here today, we 


can do it the old-school way or you can just tell ne 
because I' mgoing to trust you what generally have you 
brought here to assist you as we testify today, if need 
be? 

A. | brought a summary of all the nedi cal records 


that we had of these i ndi vi duals. 


2. Okay. 


A. My report, the vari ous reports of vari ous 
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experts and the investi gation reports and Forensic 


Anal yti cal reports, and that's essentially -- and sone 
literature that -- you know that's referred to in ny 
report. 

2. Okay. I'll mark as Exhi bit 59 the nedica 
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record abstract that you had done. I'll just give you 
the original back here now 

Looking at that, let's go back to sone earlier 
questi ons | had about other people at I CTM that worked 
on this case specifically, not generally. In revi ew ng 
that docunent, does it reveal its authors as to who went 
through all those records and cane up wWwth all those 


sunmari es? 


(Exhi bit 59 was nar ked. ) 


A. Véll, | can sinply tell you the process. 


There is no -- | don't know which of our nurse 


consultants did each one of these. 
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2. Okay. 
A. Wé have an in-house director of our nurse 
consulting group, Nancy Layton, and all of the naterials 


after they're done by the nurse consultants are revi ewed 


by her and then revi ewed by Dr. Barbara Gots, and that's 


how these naterials are quality controlled, and these 


are essentially verbati mextracts fromnedi cal records. 


There's no opi nion in them They' re word-for-word 


medi cal record i nf orrmati on. 


Q. | understand. | understand that. 
In terns of the literature that you brought 
wth you today, j ust gi ve nme a general idea of what 


articles or abstracts or whatever that you brought here 
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for the deposition ti me that you have handy, and as you 


pull themout, would they be on your references for this 


paper ? 


A. | think they're -- | think they're probabl y 
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all on ny references except I don't know whether -- this 
is irrelevant anywey -- nedical toxi col ogy position 
paper. 


2. That would get into mycotoxi cosis and thi ngs 


of that nature? 


A. That's ri ght. 


Q. Let's nove on fromthat. 


A. | don't know whether the Hicks paper is on ry 


bi bl i ography or not, but it's a fairly important one. 


Q Why? 
A. It talks about the levels of noldin 
nonweater-danaged hones in about 19 facilities -- | thi nk 


19 resi dences that were tested in California. 


2. Okay. 
A. And | think all of the others are there. 
2. If | would want a copy of what you brought 


here today to have at your ready for this deposi ti on, 


you could work that out wth defense counsel ? 


Ae Sure. 


2. Okay. | think we'll do that. 


Col enan Hones, the entity wth whom def ense 
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counsel has been retai ned to represent the def ense 


counsel that retained you for your time here -- have you 


ever been affiliated on the defense side wth Col enan 


Homes ever before in a nold matter? 


A. | don't know | don't recall having been 


retained by Col erman Hones. | think it's possi ble, but | 


j ust don't know 


Q. How about St ockdal e Hones? 


A. Sane answer. 


2. Let me go over those articles for a second. 


Let me show you the one article that you have 


in here on the chil dren, synptons before and after 


know ng about an indoor fungal contaminati on. 


| note that the fourth author out of four is 


David Strauss of Texas Tech, is that correct? 
A. Correct. 
2. Have you ever worked wth Dr. Strauss from 


Texas Tech before, Ph.D ? 
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A. No, | haven't. 
2. Okay. What was your thi nki ng in incl udi ng 
that article in this folder for this case in !li ght of 


the issues that you consi dered in this case? 


A. Véll, | mean, it's well known. I'msure you 


and | have talked about this before, M. Duffy -- 


2. Sure. 
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A. -- that people who perceive a hazard devel op 
synptons, and this paper dealt wth an eval uati on of 
that in a parti cular setting, and that was in a schoo 
setti ng. 

2. So you're referring to the DSMIV vi ew of 
somati zati on? 

A. Perhaps. I' mnot sure it would be calleda 
formal disorder, but it's Numan nature. 

2. Okay. And you're making reference in terns of 


pecuni ary gain and things of that nature? 
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A. Véll, mot necessarily. | mean, that is 
certainly at times a factor, but it certainly wasn't in 
these school chil dren. | mean, it's j ust normal Numan 


nature to devel op synptons if they percei ve hazards. 


2. The first time you' ve been in Nevada for this 


case is to give this deposi ti on? 


A. For this case, yes. 

2. Yes. 

A. That's correct. 

Q. Never seen these kids, never seen the house, 


correct? 


A. That's correct. 


2. And in regard to these kids or their parents, 


do you have any information fromany source whatsoever 


that they are show ng any indications of being sonatic, 
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mal ingerers or ones that are benefiting for pecuni ary 


gai n? 
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A. | have no know edge one wey or the other in 


that regard. 


2. What is the expert evi dence report from BNA 


doi ng here? Again, as | asked wth David's article -- 


David Strauss' article, what is your thi nking of 


incl udi ng that here? 


A. Véll, this is a paper that | did on the 


difference between differenti al di agnosis and causati on 


assessment, andl think there is sone relevance to that 


in this matter because we don't have very careful 


causation assessnents done by Dr. Schroeder or Dr. 


Craner. 


2. And you would be referring to the renarks in 


your paper of specific causation versus general 


Causation, correct? 


A. Véll, both, yes. For causation assessnent, 


it's both general and specific causation, but 


differenti al diagnosis is a different process, and 


they're two separate and distinct processes, and that's 


What that discussion is about. 


IVR. DUFFY: The plaintiffs don't have any 


further questi ons. Thanks, Doctor. 
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MR. HAYES: Vé' re fi ni shed. 
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(Prior to the commencenent of the deposi ti on, 


of the parties present agreed to weive statenents by 


court reporter pursuant to Rule 30(b)(4) of NRCP. ) 


Ther eupon- - 


was 


ANDREW SAXON, MD., 


called as a wWwtness, and having been first duly 


sworn, was exanined and testified as follows: 
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EXAM NATI ON 


BY MR. DUFFY: 


2. Doctor, good afternoon. You did two reports 


in regard to this case, one in April of 'O6, one in 


Septenwer of '‘O6 after the | ME, correct? 


A. Correct. 

2. Have you got your copies of those reports 
here? 

A. Yes. 

2. Tell you what. Why don't we do this: As to 
the first one that you Nave, we'll put an exhi bit 


sticker on it so we have an exhi bit sticker on 61 -- 


hol d on. Wai t a second, Doc. 60 wll be the -- 

A. Make it A and B because when | went through ry 
file, | found two of these reports. They' re identi cal, 
as best | cantell. One is dated the 17th and the 20th. 
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| can see no difference except where | put a pagi nati on 
in, but they're both in here. So | wasn't sure whichis 
the one | actually finally provi ded to M. Hayes. 

2. | appreci ate your candor. Do you have one 


dated Septenber 16, 2006? 


A. Yes, that one I've got easy, only one of 
those. 

2. You' ve only got one of those? 

A. Yes. 

2. Let's call that Exhi bit 60, and I' mgoing to 
tell you that the one that | got for producti on -- here 
is all my fancy notes and things -- is the Septentber 16 
one 

A. Yes, that one. 

2. All right, fair enough. Now, Exhi bit 61 -- do 


you have sonething that's dated pretty close in tine to 


this? 


A. To this? No. 


Q. What is the next one? 


A. The next one is the April ‘O6 report, the 


first one. 


Q. Let me see that one. 
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A. See, they're identical but the date. 


(Exhi bit GO was nar ked. ) 


2. Véll, we've made this interesting. Vé have 
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marked as Exhi bit 6O the Septentper 16, 2006 report so 


everybody gets that straight. Fair enough, correct, 
Doct or ? 

A. Yes. 

2. All ori ght. You have an April 17, 2006 report 
called Expert Report of Dr. Steven Hake. Vé'II call 


that 61, fair enough? 


A. All right. 


(Exhi bit 61 wes nar ked. ) 


2. You have an April 20, 2006 report, which I 


Know | have seen neither one of these before, and that 


is now Exhi bit Nunber 62. 


(Exhi bit 62 was nar ked. ) 


2. Doctor, this has my notes and things all over 
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iets, Let me see if I|' mnot mistaken. | have seen the 
April 17th. 
A. I j ust want to clear it up for you. So | 


found two in ny file. 


2. The April 127th and the April 2Oth? 

A. Yes, and! went to |! ook through them They 
seened to be identical, but since they were both in ry 
file, | brought them both because I' mnot sure what the 
date is that | provi ded the one to M. Hayes' office. 


MR. HAYES: Are both of the reports si gned? 


THE W TNESS: No, the only one that is, in 
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fact, signed is the 17th one. 
BY MR. DUFFY: 

2. All ori ght. Tell you wnat. Rel ax. This isn't 
any big deal. All ori ght. My 17th one is si gned, too. 
Let's j ust make sure it's the sane deal. Okay. That 
looks like the sane si gnature to ne. Maybe it isn't. I 
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don't know. 


And then this April 2Oth, 2OO6G report -- 
expert report by Dr. Steven Hake, Exhi bit 62 -- you've 
told me you've read it, and it seens to be identical to 
the word? 

A. Except | made a change in the pagi nati on, and 
there's a mark on one where |! think they called nme and 
told me his age was wong in one place, but | never 


fixed it. 


2. Fair enough. 


A. But there's two of them andt think that's 


all it is. 


2. And other than that, they're i denti cal ? 


A. As far as | cantell. 

2. So for my purposes, Exhi bit 62, the April 20, 
2006 version or expert report of Dr. Steven Hake -- I'II 
put that right here. Vé' Ill work off of April 17, 2006, 


fair enough? 


A. It's called the Expert Report Regarding Dr. 
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Steven Hake, not of. 


Q. 


111 
You corrected ne. 
He didn't wiite it; | wrote it. 
Allo right, Exhi bit 61, correct? 
Yes. 
All ori ght. That's what | amgoing to ask you 


about first. 


docunent 


All ori ght. Now, the Septenber 16, 2006 


is marked Exhi bit 60, and that's your 


i ndependent nedical eval uation of Dr. Hake, correct? 
A. That's when | physi cally exanined hi m 
2. That's when you physi cally exanined him and 


j ust to be clear, not to be pithy, are there any other 


versions of this Septenter 16, 2006 docunent ? 


61 


A. 


Q. 


know. 


-- is 


No. | don't have it. 


All ri ght. Fair enough. Fai r enough. 


Now, the Septentber 17, 2006 docunent, March -- 


| know. Strike that. | see what you neant. 


The April 17, 2006 | etter marked as Exhi bit 


there anything you want to change in this 
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t oday? 
A. | think that's the one that had his age wong. 
| think | called him 53. 
2. You can fix that now His age is what it is. 
A. No. No. 
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2. So you don't have any differences you want to 
put in this one? 


A. No. 


2. Okay, you're good. 


Now, in regard to the Septenwber 16, 2006 


report, Exhi bit 60, anything you want to change in that 


one? 
A No. 
2. You' re good. All ori ght. Thank you 
Now, as of the time you cane to your 
concl usi ons about Dr. Hake in your witing dated Apri 


17, 2006, had you requested an independent nredi cal 
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exam nation of hi mpri or? 


A. | don't think | personally requested one. 


I've been sent records, and they asked ne to wite a 


report on the records. So | hadn't personally request ed 
physi cally to see hi mat that point. They said they'd 
like me to wite a report fromthe records. That is ny 


recol | ecti on. 


2. And who is "they sai d"? 


A. Attorneys at M. Hayes' offi ce. | don't 
renenber if it was Mss Ti scareno. It may have been 
somebody el se. It may have been M. Hayes.. 


2. So they told you to go ahead and wite a 


report about Dr. Hake based upon the records they 
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provi ded you, correct ? 


A. Yes. 
2. And you did so as they requested, correct? 
A. Yes. 


Page 153 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


Deposi ti on_Hake__Saxon_and_Gots. txt 


2. And you cane to certain concl usi ons about Dr. 


Hake based upon those records wthout physi cally seei ng 


hi min your remarks dated April 17, 2006, correct? 


A. That is correct. 


2. Dr. Gots sat in your chair before you did 


today, and Dr. Gots has a recollection -- we'll see if 


you do or not -- has a recollection of having a 


conversation wherein you were present on the tel ephone, 


he was present on the telephone, and a lawyer was 


present on the tel ephone regarding this case, and 


j udgi ng by your facial expression, do you have any 


recollection of that? 


A. No, | don't ever recall speaking wth Dr. Gots 


in this case. 


2. At any ti ne? 


A. Except in the hallway when ll -- 

Q. | saw that. | understand. 

A. Yes. | don't recall it. It doesn't mean -- | 
j ust don't recall it. 


2. And other than the letter reports that we have 


marked today, have you generated any other 


Page 154 


10 


11 


12 


13 


14 


15 


16 


17 


18 


Deposi ti on_Hake__Saxon_and_Gots. txt 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


114 

correspondence in this case by e-mail or by hard copy? 

A. Yes. 

2. What have you generated general! y? 

A. There's a couple of e-mails which |! didn't 
bring saying | made a mistake on ny pl ane reservati on. 
It's trivial, and then there wes a letter that | 
generated wth Dr. Sercarz in response to sonething Mss 


Ti scareno sent us, and that was this paragraph. 


Q. 


A. 


Q. 


Q. 


A. 


And this is dated October 11, 2006? 


Correct. 


Okay. All right. Vé' 11 mark that. 


| wasn't done. 


G ahead while |!' mI! ooking for sti ckers. 


And then | also generated but | don't think | 


actually provi ded to the attorneys sone reports, bri ef 


chronol ogi es on the other nentbers of this famly from 


their medical records. 


Q. 


| saw that in one of your reports. I'll ask 
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you about that. Anything else other than what you' ve 
out! i ned? 

A. No. 

Q This |etter dated October 11, 2006 -- I'm 
going to mark it Exhi bit 63. That's your si gnature, 


correct? 


A. Qne of themis. That's me, and that's Dr. 
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Sercarz. 


2. The letter is an authentic of the original, 


correct? 


A. Yes. 


2. Just as Exhi bits 60 and 61 are authentic, 


correct? 


A. Sure. 


2. They bear your si gnature, correct? 


(Exhi bit 63 was nar ked. ) 
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2. When you bill through UCLA, Doctor, wll your 


billing records have specific entries of time for 


acti viti es? 


A. Yes, they wll. 


2. In terns of the follow ng scenario, a phone 
call with another doctor on the case along wth counsel, 
is that the type of itemyou would bill time for to 


prepare and actually do? 


A. If it was nore than five nminutes, but it would 


not -- it may not say -- it m ght j ust say phone call. 


It may not nane the parti ci pants. 


2. Okay. All ri ght. Do you have any 
recollection whatsoever, now having talked about it a 
couple of times here, you andl, of talking to Dr. Ron 


Gots at all? 
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A. No. Again, |! j ust don't recall. It may have 


been a long ti me ago. | don't renentber. I just don't 
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recall. 


2. In regard to any type of a correspondence, 


electronic or hard copy, anything between you and Gots 


at all? 


A. No. 

Q. Tell me about Dr. Sercarz. Tell ne alittle 
bit about hi m Have you worked wth hi m bef ore? 

A. Occasi onally. You want a qui ck narrati ve? 

2. Yes, give nme a short narrati ve. 

A. Dr. Sercarz is a head and neck surgeon at UCLA 
who does alot of sinus surgery. I' mnot sure where his 
main base is, and |! don't use hima !ot si npl y because 
there's a generati onal -- that I tend to use people 
ol der than him though |' mnovi ng to hi mnow because 
they are retiring. So that's Dr. Sercarz. He's a head 


and neck surgeon. 


2. So you brought hi mi nto the case? 

A. | don't think so. | meant work wth him 
medi cally. What | meant to say is | don't work wth him 
a lot. | meant nedi cally. | didn't mean I!egally. 

Q | didn't mean either. 

A. So that's what | meant. | don't have a lot of 
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interactions wth hi msi npl y because of our age 
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difference, but nore in the future, | thi nk 
2. In terns of Dr. Sercarz, did you ask hi mto 
take a look at this case, help you out? 
A. | don't think so. No. Generally, no, I would 
never do that. | wouldn't do that. 
2. | apol ogi ze. How did he becone i nvol ved in 


this case? 


A. Probably -- I don't know, but often when 


they -- the attorneys ask ne, "Do you Nave a 


reconmendati on of a good head and neck surgeon, " 


sonet hing |i ke that. 
2. You may have said so? 
A. Sure. | would have no conpuncti on saying not. 


| may have given his and several other nanes of good 


surgeons who deal wth this specific disease at UCLA. 


2. And in terns of head and neck surgeons, Dr. 
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Sercarz, you actually worked wth hi min concert in 


terns of the | ME of Dr. Hake? 


A. Yes. Vé& drove down together. Vé felt we 
could take one hi story together. His expertise is 
different than mine obvi ousl y. So rather than take two 
i ndependent hi stories, we drove down together, and | 
drove back -- | cane back al one. 


2. Di d he have any parti ci pation in the 


preparation -- Dr. Sercarz -- in the preparation of your 
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report on the independent medical eval uation, Exhi bit 
60? 
A. No. If he asked a question, | I|istened to the 
answer, but actually preparing the report, no. 


2. And coming to the concl usi ons, he had no 


i nvol verrent ? 


A. No. 


Q. Did he wite any type of a report? 
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A. I|'mtold he did, but I haven't seen it. 


2. Did he ask you for any collaboration or 


consult or help in any type of report he was preparing 


to your -- 


A. | don't recall because we didn't actually cone 
back together to talk about it. He stayed there for 
reasons that are personal, I|'msure, but, you know so 


we didn't really talk about much except he went and ate, 


and | got out of there. 


2. So the only written collaboration in this case 


by both Drs. Sercarz and yourself is Exhi bit 63, this 


October 11, 2006 letter which you j ust hNanded to ne? 


A. Correct. 


2. What was the genesis of this | etter? You 


apparently are responding to sone inquiry of counsel ? 


A. Yes, and! can't l!|locate -- it may be Wth Dr. 


Schroeder's report, but Mss Tiscareno sent us a nore 
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recent report than we had seen before. It may have been 


after the I MEs were done, and we sent our reports in. 


| sent my report in -- | assume he sent his 
report in -- saying, "Here is a new report fromD. 
Schr oeder . Do you think it's necessary to nodify your 
reports?" So | said, “Joe, rather than go through it 
you look at it andtI'!I!I look at it, if I don't see 
anything, we'll take, and we'll j ust send a letter." 

So that's the genesis of it. So we sent her 


that |etter together j ust for effi ci ency. 


2. And | take it the gravanen of this letter, 


October 11, 2006, Exhi bit 63, written by you and Dr. 


Sercarz, is that it doesn't change your opi ni ons? 
A. | think that's right, but you used a word 1 
don't recogni ze. G avanen? 


Q. A basis. 


A. | |earned a new word. 


Q. You can use it. It's free. 


A. Thank you. 


Q. You're wel cone. 
A. Ri ght. It doesn't change our opi ni ons. 
2. All ori ght. What wes the genesis of an !IME in 
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this case fromyour mind's eye? You had already witten 


a report. You already cane to concl usi ons. 


A. One is they asked ne to do an I M. 
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2. The lawyers di d? 


A. | was asked to do an | WME, and ve di scussed 
whether Dr. Sercarz should do it or I do it, and they 
said, "It would be better if you both because you have 


different expertise. 


| had no probl emdoing it. There's always a 
small chance | could |earn sonething new. It's not a 
bad thi ng. It's j ust a cost versus benefit issue. 


So if you have really robust nedi cal records, 


| told you before you don't really need to because it's 


j ust a menory contest for the person. If you' ve got the 
records, you've got the real-time stuff. | had pretty 
good records. So it was useful. | learned a few 


things, but it didn't change ny opi ni on. 
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2. And that's ny point, I! think, Doctor. You had 


al ready cone to a conclusion and opi ni on about this man 


based upon the nedi cal records before you did an | NE, 


correct? 


A. Correct. 


2. And the only reason you did an |! ME is because 


the defense | awvyers who retai ned you for your ti nme on 


the defense side of this case asked you to do an I NE? 


A. That's not the only reason. They asked ne to 
do it. The reason | said sure is because | m ght I! earn 
sonet hi ng. | actually did learn sone thi ngs that 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


121 


nodi fi ed my opi nion, made it stronger or weaker in 
certain areas, but it's like someone has multi ple 
sclerosis. You' re not about to have themtell you 
something -- you could -- that's going to change that. 
So | think it was pretty clear what wes going on. It 
actually did help a little bit. 
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2. In regard to the April docunent wherein you 


tell the reader your concl usi ons about Dr. Hake WwW t hout 


ever having seen himin a clinical setting, how long 


after the issuance of that |etter did the possi bility or 


the talk of an | ME cone up, nonths | ater? 


A. Vell, | don't recall. It kicked around for 
quite a while before because we were trying to get it 
schedul ed. In fact, they said there was going to be an 
IVE later, but they wanted a report, and so it wasn't 


like you can't do one. 


For sone reason they gave ne the i nmpressi on 


they wanted a report before | actually saw the nan, and 
then there was -- | would be guessing, but it wasn't -- 
it was well early in the sunmer, and then it was 


probl ens getting to see him 


Q Okay. 


A. Hi mand Dr. Sercarz's schedules are hard to 


resol ve. 


2. In any event, the conversation about having an 
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122 
| VME didn't take place wth defense counsel until after 
you issued your April report, correct? 
A. | don't know if that's correct si npl y because 
they may have told ne they wanted this report w thout 
the | ME, wWwthout seeing him There was sone reason they 


wanted this report. That's what | renenter because 


there was sone reason they wanted a report at that ti ne, 


and | don't know what their time pressure reasons were. 
2. In terns of coming up wWth your concl usi ons in 
the April docunment, you had nedical records that were 


provi ded you by defense counsel ? 


A. | had extensi ve nedi cal records they provi ded 


re. 

2. About Dr. Hake and his fam ly nenbers? 

A. No, | think the famly nenwbers cane l|!ater. 
Initially, to my know edge, it was only regarding D. 
Hake. 

2. Because your April report only makes reference 
to Dr. Hake, not anyone el se? 

A. That's correct, and! recei ved the records 
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21 later on the famly nenwers, | think, in the sunmer. 


22 2. In regard to your remark about robust nredi cal 


23 records, did you feel you had robust medical records 


24 here to revi ew in |i ght of your background and 


25 experi ence? 
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1 A Qn hi n? 
2 Q. Yes 
3 A. From about 1999 on, yeah, there was a heck of 
4 a lot of records. There wasn't a lot mssi ng. 
5 2. That pronpts ny next renark. Did you ask the 


6 defense | awyers that retained you for your tine for any 
7 type of further records or any further inf ormati on or 


8 anything el se? 


9 A. On Dr. Hake? 

10 2. Dr. Hake. Let's j ust leave it wth him 

11 A. | don't have a specific recollection of that, 
12 you know in that tine frane. If there was sone 
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critical piece of data, they nay have gotten it. I just 
don't recall if there was !i ke skin tests that weren't 
in there or CTs they sent fre. They did send ne sone 
CTs, but | don't knowif | asked themwhere they sent 
them 


| always ask if there were other records, and 


they -- | always like all the earlier records, but if 


they don't have them they don't have them 


2. You rely on defense counsel to tell you what 


the universe of records is? 


A. | don't have another choi ce. | don't thi nk 


I' mal lowed to go |ook for themnysel f. 


2. If | can ask, Doctor, are you going to render 
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opi ni ons regarding the wfe and the kids in this case or 


not ? 


A. | don't know Again, | have these very -- 


there were limited nedical records on sone of them and 
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sone -- and, you know fromthat there is sone opi ni on, 
you know, about their allergi es. They had sone testi ng. 
So | might Nave asked. 

2. I'tmgoing to ask today, j ust to be 
prophyl acti c about it, but in terns of the ti nme of 
trial, have you been asked by defense counsel that that 
wll be part of your charge to render opi ni ons regardi ng 


the wWfe and the chi! dren? 


A. You say have | been asked? 

Q. Yes. 

A. | don't think they've said one way or the 
other to ne. 

2. They haven't said one wey or the other? 

A. No. 

2. Is there any information you' ve currently 
asked for in regard to the Wfe and chil dren that you 


haven't recei ved? 


A. | j ust always ask, "Can you get ne nore 


medi cal records?" 


Q. Has that been sati sfi ed? 


A. | got what |! got. | mean, | can't produce 
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things that don't exist because on a couple of them 
there's not alot. 

Just to say for the record, my understanding 
was they have to get themfromsoneone else, but | don't 
Know how that works. 

2. Did you collaborate wth any other doctors in 
this matter? 

A. No. 

2. Okay. And in terns of your work on this 
matter, do you feel that you're done? 

A. For Dr. Hake, Sure. Again, if other records 
turn up on the fam ly nentwers, ve'll |ook at them but | 
think the records were pretty good on a few of them 
There was a couple that had very few records. Maybe 
they j ust weren't si ck. 

2. In regard to trial in this case -- you' ve been 


at trial yourself in the past. In terns of 


all ergi c- based synptonat ol ogy secondary to nold 
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exposure, 


i nf ection 


standard, 


either to 


the j ury 


opi ni ons? 


A. 


2 


Q. 
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put mycotoxins to the si de, i mmuinoconpromse, 


and irritants, do you have any type of 


quot e- unquote, trial exhibits that you use 


expl ain to the jury, teach the jury, foster 


in any wey prior to rendering connecti ve 


| don't have any standard exhi bits. 
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And | suppose that would beg the question in 


regard to this case there j ust hasn't been any 


di scussi on yet as to what the trial preparation exhi bits 


and things would be, correct? 


A. 


Q. 


You are correct. 


Dr. Schroeder and Dr. Craner -- do you know 


Dr. Craner through practice or of hi nv 


A. 


Q. 


| would i 


| know of him I've physi cally seen hi monce. 


And Dr. Schroeder should be a new nane to you 


magi ne? 


Page 171 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


1 


2 


Deposi ti on_Hake__Saxon_and_Gots. txt 


A. Only in this case. 


Q. In terns of Dr. Craner, do you have any 


criticismof his credenti al s? 


A. Criticism Hi s credentials are his 
credentials. | don't have a criti cismon that. 
2. But in terns of hi mrendering the ki nds of 


opi ni ons he's rendered in this case based upon the 


background i nf ormati on he has consi dered, from your 


background, are you critical of his background and 


credenti al s? 


A. I'tmnot critical of his credentials. Let ne 


put it this wey: The stuff he says about allergies are 


generally far off base, but that doesn't have anything 


to do wth his credentials. So his credentials are his 


credenti als. 
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2. Okay. But you have a problemwth his 


met hodol ogy? 
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A. | don't knowif it's even his methodol ogy. 


I'll just say sone of his opinions seemto be sonethi ng 


| don't agree wWth in sone specifics and sone 


generalities. 


2. You disagree wth Dr. Craner. That would be a 


fair statenent? 


A. Sone of his opinions, yes. 

2. Do you agree Wth any of his opi ni ons? 

A. You know -- well, there's a long report. I 
may well have agreed, you know sone of the f actual 
stuff may be correct, but there are sone things | 
recall -- and it would be in his report -- that | do 


di sagree wth. 


For exanple, he says things about allergy 


testing that are sinply wey off base, but that's j ust as 


it is. That's an exanpl e. J ust as a general thing, his 


view of how allergy testing works, his accuracy is 


mistaken in ny vi ew 


2. All ori ght. And in terns of Dr. Schroeder, are 
you critical of his care at all of this patient, Dr. 
Hake? 

A. | think the answer is yes. | think you can 
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see that in ny report. | was critical in the sense of 
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saying there was opportunities missed. 

2. Are you critical in regard to opportuni ti es 
massed vis-a-vis diagnosis or vis-a-vis treatment or 
bot h? 

A. Bot h. 

2. Sumup briefly, if you can, vis-a-vis 
di agnosis and then treatnrent. 

A. I'!tt! sumup, but | think they're well laid out 
in my reports. I' mfromNew York, and Il speak too 
qui ckl y. So I'!Ill speak slow y, if I can. 

The diagnosis is that -- if | was in the 

south, I'd get paid a lot nore because I'd speak sl ower. 

2. You're paid by the vowel in the south, not by 


the word. 


Okay. Getting back to seri ousness, you know 
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di agnosti cally | think there was about 18 nonths where 


red flags were actually up that this man had allergic 


fungal si nusitis. 


Now, this is not a disease |' mgenerally 


critical about peopl e not making the di agnosis rapi dl y 


because it's a rare disease. | see it because of where 
I sit, so to speak, but it is not a common thing, and 
many doctors won't even think of it, even ENT doctors 


who are good. 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


129 


But in this case, there were sone real red 
flags. The nature of the material is al most 
pat hognononi c. That's a nice word. | can't spell it. 


The fact that they actually grew fungus and 


they saw hyphae and | oads of eosi nophils in this, and he 


was having a refractory course way before -- it was a 
year to 18 nonths before -- that was a missed 
opportunity to get on it sooner, and the disease would 
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have been less extensi ve. It progressed over those 18 


months and made it nore difficult to treat. 


2. From your mind's eye, does Dr. Schroeder have 


the experi ence and the credenti als to have been able to 


catch thi s? Is that what you're sayi ng? 

A. | can say he has the credentials. This is not 
a common di sease. Ve teach about it. Until you thi nk 
of it, you don't make the di agnosis. So it didn't pop 
into his head. | think once it pops into your head -- 
so | don't know his experi ence in this. I'tmsure he was 


trained about it. 


2. When you refer to this disease that Dr. Hake 


has as unconmon, can you give ne sone type of a 


parameter to get an idea, one out of a mIIlion cases, 1 
percent of sonmethi ng? | don't know. 

A. Let nme give it to you another wey. 

2. Pl ease, whatever is easiest for you, Doctor 
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A. So just so the record is clear, the allergies 


he's got are extrenel y conmon, 20 percent of the 


popul ati on. Anong them allergic fungal sinusitis is 


very uncommon, neaning | would see in ny life at UCLA on 


a referral basis probably no nore than in 30 years 15 


cases that were clear, and that's a disease -- the 
disease wasn't even recogni zed as such until 20 years 
ago. 
So if there is epi demol ogy, | don't recal 

the nunbers, but it's not something -- most doctors may 
never see it in their lifetime, and even ENT doctors may 
not see it, |! would think, in a general ENT practi ce. 

2. | think that's enough in regard to di agnosi s. 


What about treat nent ? 


A. Véll the treatment -- so the opportunity was 
massed there, and second thing | think I've outlined in 
great -- in sone detail is once you really realize 
that's what it is, you have to exonerate. You have to 


cut the whole thing out. 


You cannot be tissue preserving, whi ch nost 


surgeons are taught wth this endoscopic surgery, save 


tissue. Here you' ve got to get it all out or it's going 
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to come back, and you' ve got to give themsteroi ds, and 


you' ve got to give themsi gnificant doses of systemec 


steroi ds. 
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I'll leave it up to Dr. Sercarz to discuss 
whet her the surgery wes aggressi ve enough, but | do know 
from both the records and specifically asking Dr. Hake, 
he never recei ved the treatment wth the steroids that 
would be required to try to get this disease under 
control. 

And then on top of that, he also had this -- 
Okay. So that's the issue. 

So | don't think they were aggressi ve enough 
to try and get rid of it. This led to the fact -- it's 
like a smoldering fire. You alnost get it out, and it 
comes back. This disease needs to be put out, or it 


comes back 


2. Let's go to Page 5 of 8 of your report dated 
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April 17, 2006, if you need to take a look at it. 
A. | have one nore poi nt about treatnent. 
2. Go ahead, pl ease. | want to hear it. 
A. | Know you do. | was trying to keep it 


pi geonhol ed. 


2. And I'll tell you why | want to hear it. 


Dr. Schroeder isn't finished wth his deposi ti on. I 


want hi mto respond. I'll be candid wth you 


A. And | assune he's read ny report. 


The other thing is he has this 


met hi cil lin-resi stant staph aureus in his notes, which 
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is really there because of a couple of factors. One is 


he's had surgery, and when you get a drying of the nose, 


that crusting, this organi smdoesn't grow on wet ti ssue. 


It grows on dry ti ssue. That's wy it's on your skin. 
It's in the hairy part of your nose, not in the back 
When you do this kind of surgery, it tends to 
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dry -- those tissues | ose their noi sture, and you get a 


dry nose, and it can get col oni zed wth staph, which 


makes the probl emworse. 


And it's clear in the records you get staph 


and staph and staph over nonths or maybe a couple of 


years. | don't recall, but it's in my report, and at 


that point, it could have been potenti ally eradi cated 


because there are ways to eradicate it. 


It was never attenpted, and it may be 


difficult, but it's easy to try to do. It's not 


danger ous. There's very little danger. He was never 


gi ven the appropri ate treatment to try and eradi cate 


that organi smwhi ch was contri buting to the problem So 


that's my criticism 


2. In terns of your background, have you ever 


been in a position !1ike Dr. Schroeder wth a pati ent 


like Dr. Hake presenting wth that synptonatol ogy in 


order to make the deci si ons that Dr. Schroeder had to 


rake? 
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A. Sure. 

2. How many -- rare, though, in your lif eti ne? 

A. Fifteen ti mes. 

Q. Fifteen ti mes? 

A. And others didn't have it. This is not a 
common disease 

Q. Are you a surgeon? 

A. No. 

2. Have you done these types of surgeri es? 

A. No, that's why | wes deferring to Dr. Sercarz 
about the extensi veness of the surgery and the 
speci fics. 

2. So even if you were in Dr. Schroeder's 
position having Dr. Hake as a pati ent, you would bei ng 
in a surgeon as a consult? 

A. Oh, yes. | would actually have to send himto 
a surgeon because that's the primary treatment, is once 
| make that di agnosis, is to work wth a surgeon to make 


sure they get the ri ght nedical and surgi cal treatment 


to get better. 
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21 Q You understand here in this matter Dr. 

22 Schroeder was treater and surgeon as well for Dr. Hake? 
23 A. Oh, | understand that. 

24 2. So |'mgoing to read a passage from Page 6 of 
25 8, the one that | marked April 17th. Vé' re going to go 
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1 wth that one. 
2 Vé' re going to go to the big paragraph on Page 
3 6 of 8. | read this to Dr. Gots. So now I' mgoing to 
4 read it to you, sort of in the middle upper si de. 
5 "There is no reason to posit that increased 
6 indoor nold exposure in his hone pl ayed a si gni fi cant 


7 role in the devel opnent of these polyps given that he 
8 was exposed to a broad range of allergens outsi de his 
9 hone and to nore important allergens e.g. dust mites and 
10 potentially dog dander in his hone and the nature and 
11 the natural recurrence of polyp disease. " 


12 | read that sentence correctl y? 
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A. Good j ob. 


2. Thank you very nuch. Those are your words? 
A. Yes. 
2. And your use of the word "si gnifi cant" is 


deli berate in this sent ence? 


A. Véll, | can't say zero. You never can say 
zero, but it's !|ike the old Hunphrey Bogart, you line up 
the usual suspects. The chance of indoor nold in this 


setting being a factor that you could say had any role 


that you could identify is very small because there was 


no evi dence of increased mold in the hone. 


He's got nore important allergens that he's 


had for years driving this disease, and |! nmenti oned 
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them So you never can say zero because we don't know 


what was in his hone before the testing, and he's 


allergic to a whole host of thi ngs. 


2. You saw Dr. Craner's report, andl made 
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reference to Dr. Gots and I!'!! make reference to you of 


Page 19 of Dr. Craner's report. 


A. Let me | ook because it's been a long ti ne. 
2. | understand. It's his concl usi on page, and 
it's toward the upper ri ght-hand corner. Read to 


yourself his concl usi on regarding Dr. Hake. This is Dr. 


J itm Craner's. Let me know when you're ready. 

A. Sorry. Read whi ch? 

Q Dr. Craner's conclusion as to Dr. Hake. You 
can read it to yourself. Let me know when you're ready. 


He basi cally points to an aggravation 


mechani sm here. Do you agree wth hi n? 

A. In Nunber 2. | think the first one is 
eti ol ogy unknown. What does he nean? Eti ol ogy is very 
well known. | disagree Wth the first one. There's a 


very clear reason for his polyps and the whole thi ng. 


So | disagree conpletely wth the first one. 


The second one, he's an atopic allergic 


rhinitis, and I' monly tal king about Steven. 
2. That's all t' maski ng. 
A. | know, j ust for the record. I' mtrying to 
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learn to be clear. 

Genetic and nulti factorial envi ronrental 
eti ol ogy. Now, he says aggravated by i ndoor 
envi ronnmental rnold contaminati on. First of all, 1 
disagree only -- as | said before, we don't see any 
evi dence of indoor respi rable nol d contaninati on, and 
conpared to the others, | don't see how you would say it 


was aggravated by this to a degree that would be 


recogni zable anong the others. 


2. So you couldn't differenti ate anong the 


ot hers? 


A. Véll, we Know the others are generally far 


nore important, dust mte, dog. These are in the hone. 


Wé Know outdoors he's going to get nold exposures hi gher 


than we sawin his hone. So bl aning indoor nold seens 
to be the last suspect -- not the last but it's at the 
very end of ny list. | can't say no because we don't 
have all the data. 
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Q. So you don't agree about sayi ng no? 


A. Zero, no. | can't go to zero, but, you know 


I never get to zero. 


2. Go to Page 7 of your report, Doctor, if you 


woul dn' t mind. 


A. Okay. 


2. The second full paragraph, | wll read it to 
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you. It reads as foll ows: "The sole role that i ndoor 


nol d exposure may have pl ayed in Dr. Hake's nedica 


issues is by being one of a host of factors that were 


and are involved in his overall allergic response to 


airborne allergens. 


"However, given his broad range of allergic 


sensitization and the levels of nold in his hone, this 


appears to be a mnimal role?" 


| read that correctl y? 


A. Yes. 
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2. Those are your words? 
A. Correct. 
2. Those are your deli berate words, "may have 


pl ayed" and "mini mal"? 


A. Ri ght. 


2. Like wth the other passage on Page 6, you're 
not going to say no. You' re not going to say zero? 

A. | can't say zero. I' msaying the sane thing 
right here as | said before. I' moconsi stent. 

2. I' mokay Wth it. 

A. That's what | said. | should be nervous about 
that. jJ ust ki ddi ng. 

2. Not you, but in regard to minimal andin 


regard to si gnifi cant or not playing a si gnifi cant role, 


can you quantify at all? 
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A. Less than 5 percent. 


2. Less than 5 percent. And what are you basi ng 
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that on? 


A. Based on the fact that if you |ook at people 


and nold allergens and the range of things, we generally 


say nold plays 5 to 10 percent overall nold, and i ndoor 


nol ds are less important than outdoor nolds, and the 


other thing you' ve got to renenwber in Dr. Hake -- 1 


guess it's somewhat -- it's important ve bifurcate sort 


of background allergy probl ens in the allergic fungal 


sinusitis. The indoor nold exposure does not have a 


direct role in his allergic fungal si nusitis. I can 


j ust call it AFS. 


2. So this 5 percent, et cetera -- did you read 


Ron Gots' report, which is dated, I'IIl tell you, October 


of this year, and it's 43 pages I! ong. Did you read his 


report concerning the Hake faml y? 


A. No. 

Q That's all I| need to hear. 

A. | knew that would be qui ck. 

Q In terns of his conclusion as to Dr. Hake in 


terns of the role of the indoor envi ronment of the hore 


on Dr. Hake's condition, to any regard whatsoever as you 


sit here today giving this deposition, you have no i dea 
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what Dr. Gots sai d? 
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A. Correct. 

2. Okay. Now, the Curvul aria that's in the 
sinuses, being nmiandful that it wasn't found in the hone, 
that parti cul ar genus, can't Curvul aria generate and 
grow in the sinuses that are as damaged as Dr. Hake's in 
the normal course of his daily routine due to the 
reconstructions and things and the lack of si nus 
dr ai nage? 

A. That's a long questi on. 

Q. It is. 

A. First, it's Curvul aria. jJ ust for the record, 
it wWlIl be clear. 

2. Just like you, I'IIl learn, too. G ahead. 

A. Curvul ari a does growin si nuses. He had it in 
his si nuses. You ask can it. It does. ft's an out door 
organi smthat can grow, andin fact, we now know is 
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probabl y the nost conmon cause of the problemoDr. Hake 
had. Even though it's called allergic fungal sinusitis 
and we sort of thought it wes Aspergillus in the 

begi nning, Aspergillus is nore important in the lung 
area. 


In the nose Curvul aria and Bi polaris, a cousin 


of that, are probably the nost conmon causes. So it 
does, not only can, it does. 
2. And know ng that you're one of the authors of 
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2002 ACOEM paper -- 

A. Uh- huh. 

2. -- you would agree that Aspergillus and 
Curvul aria are the nost common forns, although the 
nunber of fungal organi sms invol ved conti nues to 
increase, in connection wth allergic fungal si nusiti s? 

A. Whoever wrote that did a very good j ob. 

2. You wrote this portion of the report. 
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A. | know. | was bei ng t ongue- i n- cheek 


2. Vé' Il throw you that bone. 


And this condition presents in subj ects who 


because of poor nasal drainage the fungus col oni zes in 


the sinus cavity, correct? 


A. Correct. 


2. Now, that's the ongoing condition the doctor 


has, correct? 


A. Whi ch one? 


2. The grow ng of nold Curvularia iin his si nus 


condi ti on. 


A. Not anyntre. 


Q. Not anynowr e? 

A. It looks like that is gone now It looks like 
that may fi nally Nave been resol ved. It took maybe four 
years to get that finally cleaned up, but it |! ooks |i ke 
that may be resol ved now. It may be. 
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Q. But in terns of the condition that I|led to 


where Doctor found hinself status wse sinus, nold 


pl ayed at least a role, the nold in the house at I! east 


pl ayed a role in putting his condition the way it is, 


al bei t mini mal ? 


A. I' mnot sure what you nean by that. 


Hi s allergic fungal sinusitis is related to 


hi s underlying di sease. MoI d is a small player in his 


overall! allergic disease, and indoor nolds could be a 


pl ayer, though there's no evi dence, again, that he had 


any el evated |evels in his hone. 


So if he had indoor nold -- ve all have i ndoor 
mold -- it would have cone in through the w ndow. I 
mean, if he had opened his wWndow he would Nave had 


hi gher |evels in his Nouse than he had if he had his 


windows cl osed fromthe testing we' ve seen 


So indoor allergens, Nowever they got there, 


it doesn't nean that it was the water damage in his 


house that |ed to increased | evel s because we don't see 


increased |evels, but people get exposed to allergens, 


indoors and outdoors. 


The whole range of his indoor allergens are 
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going to be dog, dust mte, and when he opens the 


Windows, ve all get sone pollens, ve all get sone nolds, 


and naturally even in dry hones there is sone nold 
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gr owé hh. Aspergillus grows in hones. Peni cil l i um grows 
in all hones. So there's sone. So it would have pl ayed 
a role in that regard. There's nothing abnormal about 
that. 

2. Véll, in terns of this parti cular hone, this 
was a water-danaged hone. You saw that paper. 

A. It had sone water damage in it, yes. 

2. And it also had the presence, as a result of 
water damage, of the type of genus that you recogni zed 
in the 2002 ACOEM paper, Peni cil! itumgenus and 
Aspergillus genus, in the air? 

IMR. CORRI CK: Obj ecti on. That miasstates the 
facts of the case. 

A. It's in the air no matter what. It wasn't as 
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a result or fromthe water danage. It's in everyone's 
house. jJ ust having oni ons and potatoes, you'll get them 
in your hone. So we all have those species in our hones 


even if there had never been water danage. 


2. In regard to any of the air testing that was 


done in this hore, none of it was el evated in terms of 


CFUs to the cubic neter? 


A. I'd have to |ook again because !|I' mtal ki ng 


about air testing, which is per cubic neter. 


2. So aml. 


A. I'd have to |ook at it again. As | recall, 
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the first testing which wes done when the hone was 


al ready having sone reconstruction or renedi ations done 


didn't show any elevation of -- so we could |ook at the 
nunbers, though. Not hing struck ne. 

2. So when you tell the reader in yours of April 
of 2006 that, "MbId in his hone is a mninal role," 
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explain in lay terns what you're telling the reader. 


A. It's not important. 


2. Not i mport ant ? 


A. No. It may not be zero because saying it's 
zero means it couldn't be, and, you know if it's 1 
percent -- fixing the nold isn't fixing the issue. He 
should have gotten rid of the dust mtes. He should 
have gotten hi nself treated. The answer was not 


worrying about the nold for his health if you asked re 


that. 

2. But it played sone rol e? 

A. I've tried to answer that nulti ple ti mes. 

2. And how have you done? 

A. Pardon re? 

2. And how have you done? Have you told ne, yes 
or no? 

A. | think I've told you. 

2. Let's try it a different way. | did this Wth 


Dr. Gots. 
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144 


If | were to pretend for a nonent that you're 


the plaintiff's expert on behalf of Dr. Hake as opposed 


to Dr. Craner as opposed to Dr. Schroeder, wthin a 


reasonable of medical certainty could you indi cate that 


he has any synptonat ol ogy secondary to nold exposure? 


A. To nold exposure is a general term not j ust 
in the hone. You said nold exposure? 

2. In the hone. Thank you, Doctor. 

A. No, not as a result of anything parti cular to 


his hone, no. 


Q. Not at all? 


A. No. Onl y fromthe poi nt of viewif you could 


open the Ww ndows and there were hi gh counts outsi de, 


but, no, froma reasonable degree of medical certainty, 


| couldn't get close to that. That's the reason I'm 


saying if you really ask ne what are the important 


factors, you know... 


2. Okay. Tell me about what you' ve read in terns 


of Ms. Hake and the chi! dren. 


A. Okay. Let me -- there is a series of nedi cal 
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records in the box behi nd ne. 


Q. | saw that. 
A. So | read those nedical records, andtI can't 
tell you exactly what they are. | mean, they're j ust 


sone medical records. 
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2. Have you generated any type of a report? 
A. Yes, | did, and out of that I generated a 
little report or alittle chronol ogy which | don't know 
if | ever provi ded to the attorneys. | don't Know i f 
they ever asked for it, and |! don't think M. Hayes' 
office has ever seen it, to be frank. 


They sent me the records on these people, and 


| j ust read themall and put themina file. 
2. Billed for your ti nme? 
A. I'tmsure |! did. 
2. Did they ask you to do it? Vell, | guess if 


they sent it to you, they asked you to do it. 
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A. Yes, but I usually wait to send things to 
attorneys until they say, "Hey, send ne your report." I 
don't Know why, it's guessing, because everyone was 
thi nki ng about Dr. Hake that it never cane up. So it's 


j ust been sitting in ny file. 


2. Vé' Ill make this alittle bit easier. Do you 


have any opi ni ons that any of these indivi duals, Dr. 


Hake's wfe or any of his children, have any 


synpt onat ol ogy secondary to nold exposure to this i ndoor 


envi ronnrent ? 


A. Let me say yes, I! do. 
2. Okay. What is that opi ni on? 
A. Véll, Let me -- I'll go through themall 
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qui ckl y. 
Q. Let's do that. You can do it in a narrative. 
A. So for Emly, no. No. She has allergies, but 
not nold is a problem The dog is a problem 
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For Fredna -- 


Q. That's his wfe. 


A. Yes, Fredna. She also has got allergies, but 


no nolds is a probl emand sone other probl ens I" mnot 


going to nenti on. 


2. Did she test positive for any nol ds through 


intradermal tests? 


A. | don't recall, but if they were by 
intradermal tests, I! wouldn't even -- sorry, I'll go 
back to my note, speak slowy, I'IIl start over. I was 


j ust readi ng. 


I ntradernmal testing said she was positive for 


cat, dog, dust mites, Alternaria, Aspergillus but no 
other nold and nore pollens including all the grasses. 
However, | don't rely on intradermal testing for the 


dog, the dust mite or the nolds. 


| think those tests are -- 90 percent of the 


time the data is -- they are inaccurate. So ry 


concl usi ons were based on the prick testing on them on 


all of these people. 


2. Did you ask -- as we nove dow the list to the 
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chil dren, did you ask for any i ndependent nedi cal 


examinations of the wfe or chil dren? 


A. | did not. 


2. Did the lawyers ask you to do any i ndependent 


medi cal exaninations of the wfe or the chil dren? 


A. | don't think so. | think they j ust fell 


through the cracks fromthe poi nt of vi ew of ne tal king 


to themabout it. 
James also has hayfever, pollen and aninals, 
not nolds, but Stephani e does have nol d. So Stephanie 


has allergic rhinitis, allergic to pollens, animals, 


dust mite and sone nold, andt can't renmentber which nold 


she was allergic to. 


So in a sense, though, she is going to be li ke 


her father. So yes, she's got multi ple sensiti viti es. 


The questi on is does indoor nold in this hone play a 


role, again, for the sane reason, probably nothing 


that's worth tal king about. That doesn't mean she's 
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very positive to Alternari a. I' ml ooking at 


Aspergillus. 


So if she were to have narkedly el evated 


exposures in her hone, it could have played a role, but 


| don't see any evi dence for that. 


Q. You indicated that all of his chil dren have 


atopic allergic disease on Page 4 of 15 of the 
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i ndependent nedical eval uation report dated Sept enter 
16, 2006. 

A. Fair. 

Q. Correct ? 

A. Yeah, | believe they do. 

Q. They do? 

A. Yeah 

2. But in regard to this parti cular hone, it has, 


in your view no role in their synptonat ol ogy? 


A. No, that's not true. 
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Q Okay. 

A. What | said was the indoor allergens are 
i mportant. Any indoor nold, the best we know in this 
hone is a particularly -- it's mnimal. I'll use that 
word. 

2. Sane word you used in the report? 

A. Yeah, exactly. There is nomand dad's kids. 

Q. Got it. 

Go to Page 6 of 15 of the independent nedi cal 

exam nation report, if you would, Doctor. 

A. 6? 

2. PI ease. And we've already talked about 
di agnosis and treatment as far as |I|' mconcerned, and I'd 
like you to go to the third full paragraph whi ch begi ns, 
"As | out! i ned. " Do you see that? 
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A. Yes. 


2. I'mgoing to go to the mddle of it and read 
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as follows: "While fungal exposures in his hone may 
have been" -- | think there was a typo there -- "may 
have been a contri butor to his upper airway allergic 
disease that ultimately |ed to the allergic fungal 
sinusitis, | expect it to be a very minor factor gi ven 
that he, |!|ike most atopic patients, is allergic to a 
whole host of thi ngs incl uding grass, tree and weed 


pollen, dust mite and dog allergens. 


Have | read that sentence correct! y? 
A. Correct. 
2. Are you going to stand behi nd that sentence as 
written? 
A. Yes, it's pretty nuch saying what I've said 
bef ore. 
Q. | agree. 


And in terns of Stephanie, do you have a 


simlar opi ni on? 


A. Stephani e was the last one? 

Q. Yes. 

A. That's what | was trying to Say. Wé don't 
have that nuch i nf ormati on. Wé Know her range of 
allergies, and it would be a range of i nf ormati on. In 
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that way, she would be |i ke her father. 
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Q. You also in the last sentence of the sare 
Paragraph make the sane renark. I'll start at the 
prepositional start. It reads: "At the sane tine, he 
noved into an area that has hi gher, not |!|ower, nold 
counts outdoors conpared, |! think, to what was tested in 
a respirable air in his hone in Las Vegas." 

Have | read that accuratel y? 

A. Yeah. Yes, but there was a -- there's an 
another typo. It wasn't really in his hone, at his 
hone. | meant the outdoor air, and if you go to La 
Jolla, it's got hi gher counts than it does in Las Vegas. 

2. And despite which preposition we use, what | 
want to ask you is, what is your basis for saying that? 
Where is your thi nki ng coning fron? 

A. Véll, the thinking is conning from! can show 
you the nold counts j ust for six nonths, which |! brought 
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today. It's a nore danp environment, and there is the 


nol d counts for six nonths fromLa Jolla where he is now 


versus Las Vegas, and coastal areas have nore, and New 


Orleans has got a hell of a lot nore. Excuse me for 


Sweari ng. 


So it's j ust the point that it wasn't noving 
away fromonol ds in general. There's other things that 
wll help hi min San D ego. 

2. You gave ne this chart fromyour not ebook 
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here. The genesis of this chart, you know who did it, 
what's the methodol ogy -- tell ne alittle bit about it 
other than j ust handing ne this. In the lawthing, we 
call it what's the f oundati on? 
A. Thank you. | learned that. 
Okay. So the point is you can go on the web 


and get fromthe Nati onal Allergy Board, which is part 


of the AAAAI website, j ust the nold counts, the pollen 
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counts for different pl aces around the country. 


So just as an exenplar, | asked it to print 
out six months, and it wes the only si x months |! could 
get. | didn't choose it because they won't let you take 
years. They say the maxi numyou can get is si x months 
So | took it six months, and by the end date you can 
tell when | did it because the end date on it when |! did 
it, it just shows the differences. 

2. And in terns of what you' ve handed nme here in 


terms of total nold counts of La Jolla versus Nevada, 


Las Vegas, the ti me period is basi cally February 2006 


through August 2006, fair enough? 


A. Whatever is onit, yes. 


2. In terns of the time periods, |I|'mgoing to 


make the assunpti on that your foundation is accurate for 


purposes of this question, in terns of the ti me peri ods 


where Doctor was in this house and in Nevada before 
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this, can you get this kind of information for ne Wth 
little bar graphs so | can make conpari sons, yes or no? 
A. You can, but it costs noney. You have to get 


it fromthe Nati onal Allergy Board, and they have it 


going back, and !I' mnot sure, they have it going up 
through -- | don't know the years. It may be 
accessi ble; it may not. 


2. But you didn't make an attenpt to get that 


accessi bility to see what it would be? 


A. No. | don't think it would surprise anybody 


that danp envi ronnents wth hi gher humdity have hi gher 


background |evels, j ust an exenplar so | could show you. 


2. When did you get this done? 


A. Whatever the last date is. So it would be the 


end of August soneti ne. 


2. So 8/18/06, j ust about a nonth prior to your 


report, the service date of this report, Septenwber 16, 


2006? 

A. Yes. 

2. All ori ght. Ils there any other basis for the 
phrase, “At the sane tine, he noved into an area that 
has hi gher, not |! ower, nold counts outdoors conpared to 
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What was tested in respirable air in his hone." 
Anything else other than this document in this chart? 
A. Vell, I've seen lots of other docunents |i ke 
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that. It was just an exanpl e. It's -- I'll call it 


general know edge. 


2. And now 1 have to be a little pithy. So I'll 


gi ve you a heads up about that. Can you outline those 


docunents for ne as we're sitting here t oday? 


A. Yes, the Nati onal Allergy Board has -- you 


know, I've looked at these before. It's just | can't 


get them out wthout having to pay for them So that as 


I've looked at themover ti ne. 


2. Vé' Ill mark as 64 this docunent you' ve given to 


me, Doctor, wth the bar graphs of La Jolla versus 


Nevada, Las Vegas, andin terns of our questions, is 


this the docunent you handed to ne that we've been 


di scussi ng in that regard? 
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A. Yes. 


(Exhi bit 64 was nar ked. ) 


2. Thi s notebook you' ve got in front of you -- 


you' ve got a box of docunents and a not ebook. The box 


of docunents is the nedical records, correct? 


A. Yes. 


2. For Steve, the wfe and kids or j ust the Wwfe 


and ki ds? 


A. Ever ybody. And the depositions, everythi ng 


the lawyers, everybody has provi ded to ne |! tried to put 


in that box except for the fewthi ngs that ended up in 
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this bi nder. 


2. Fair enough. 


So the universe of docunents that were gi ven 


to you by the defense | awvyers for you to review for the 


defense side of this case is in that box except for 


what's in the binder, ri ght? 
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A. Correct. 


2. So the binder is a choice on your part of 


certain docunents? 


A. It's anything that I've generated because I! 


know you'd want to have that readily accessi ble and a 


few other docunents |i ke Dr. Schroeder's reports, Dr. 


Craner's report because you asked about themand thi ngs 


like that and a couple of articles | had provi ded the 


attorneys wth. So | felt I! should bring themsi nce | 


had provi ded them 


2. Let me see the articles that you nake 
reference to. Maybe you can show ne your book. 

A. It may be j ust quicker to show you the 
articles. P'tl just pull them out because there's 
nothing else in here other than what I've already told 
you. 

2. | absol utely bel i eve you. 

A. Even if you don't, it's the truth. Here you 
go 
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Q. You have Brian Shelton's article on airborne 
fungi in buildings | see, is that ri ght? 
A. In buildings and outdoors around the Uni ted 


States. 


2. Do you Know Bri an? 


A. No. 


2. Are you aware of his company, Pat hCon 


Laboratories, in Atl anta? 
A. No. 
2. Are you aware of how he testifies in nold 


cases, plaintiff's side, defendant's si de? 


A. No. 


2. How about George Mbrris? Do you know Geor ge? 


A. No. 

2. Okay. So in terms of Fred Kuhn's article, 
Mark Schubert's, I'd like copies of those. Vé' 11 work 
that out at sone point in tine. 


Anything else in this binder that we haven't 


al ready gone through at |!east in sone vein yet? 


A. Di d you mention the correspondence? Just the 
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cover letters for the attorneys. 


2. Tell you what. From your mind's eye, what do 


those talk about, where to be, where to go? 


A. No, they're sending ne stuff. Il try and put 


it in here so | know when they first contact ne. 
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2. And |'msure no one tells you in writing they 


want you to reach certain concl usi ons? 


A. No one, | hope, would have the audacity to 
tell me that even in the spoken word. 

2. And wth regard to the witten docunents you 
have there, it's j ust stuff that's being sent to you, 
ri ght? 

A. Yes. 

Q | don't need to see it. 

Anything else in there? 
A. No. Véll, they did tell ne this thing, 


disclosure of expert testi mony, and that's why in that 
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first report -- | was follow ng those rules when | wote 
that first report on April 17th. 

So when they sent ne that, |! followed the 
rules. That's what | was trying to do. That's why that 
report has that format, and you'll have to ask the 
attorneys why |! wes doing that. | did what |! was told. 

Q Véll, they're quoting Rule 16. 1(a)(2)(B)(A). 
I guess | reversed those. Why did this have anything to 


do wth whether or not an |! NE was going to request ed 


back in April ? 


A. | don't know. They said, "Wé want your 


report, and they sent ne this about disclosure of 


expert testi mony, and they said to put it in that 
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f orrvat. That's why it wes put in there. You wanted 
copi es. | put those avwey. I'msorry. 
2. Vé' Il worry about it |ater. | thought | sawa 


docunent of Gots there. 
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A. Yes. 


2. What do you have of Gots? 


A. This was, | think, called a Case Fact Sheet. 
I' mnot sure when it was sent to ne. That was sent. 
MR. BALMER: The stuff in his notebook -- has 


that been deposi t ed? 


MR. HAYES: I'll check. I1t should have been. 


It certainly would have been our practice to do it, and 


| don't know what Sylvia did. 


BY MR. DUFFY: 


2. When did you get the case fact sheet that was 


generated by Ron Gots' conpany? 


A. Like | say, months ago. | looked at it, put 
it in here, and tt don't recall when I! got it. 

2. Did you ever read it? 

A. | |ooked it over. | j ust went over 
information |! had already | ooked at nyself. 

2. Did you read it prior to the generation of 
your April 2O0O6 report ? 

A. Probabl y not. | don't think | got it until 


after that. 
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2. So you would have gotten it in between the 
time of the April report and the | ME in Septentber of 
"O06, correct? 

A. Ri ght, but | had seen the sane information as 
what | call primary data. This is j ust a tabul ati on. 

2. Okay. The revi ew of the nedi cal records -- 
did you do all of this yoursel f ? 

A. Can't you tell fromthe typographi cal errors? 
| did. 

2. I've seen your work before. Yeah, | kind of 
did, but | have to ask. 

A. | know. 

2. Did you have any help or assistance in putting 


this together? 


A. No. The typing group types what |! dictate, 
but that's the only help | get, andt have to correct 
i ome 

2. Al lori ght. Let's swtch gears. 
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THE VW TNESS: Can we take a break so | can go 


to the bat hroonr 


MR. DUFFY: Yes. 


(Recess taken. ) 


BY MR. DUFFY: 


Q. Back on the record. 


All right, Doctor, let's go to the not ebook 
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one nore ti ne. Anything else in there other than what 
we' ve tal ked about ? 
A. Yes, there are a couple of skin tests that are 


j ust copi ed fromthe records anda bl ood test on Dr. 


Hake that I j ust -- when |! ori gi nally went through ny 


copy in the case, someone wanted to !|ook at themso we 


wouldn't have to dig through the records. 


Q. These are the intradermal tests? 


A. These are both. Véll, these are tests done 


for the record by Vi ctor Cohen on 10/3/00, 10/5/00 and 
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3/ 20/03 and bl ood tests done at Speci alty Labs on 


3/ 20/ O3. 


2. All ori ght. Anything else in the notebook that 


we haven't gone through? 


A. No. 


2. All ori ght. Doctor, you bill for your ti nme 


different! y for testi mony versus revi ew of records? 


A. Yes. 
2. Tell us what those are right now 
A. The rates are $510 for nontesti nony. 


Testi mony is 720. 


2. Okay. If we need to see your billings, 


invoi ces and statenents in this matter, we can work that 


out wth you, UCLA and counsel, correct? 


A. Sure. Sure. 
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2. And is your testi mony here going to be, as it 


has in the past, that in terns of yourself, you're an 
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enpl oyee of UCLA, correct? 


A. | am 


2. The noneys that the defense lawyers wll be 


wiiting their checks for for your ti nme for revi ew and 


other natters wll go to UCLA, correct? 
A. No. 
2. lt goes to the Regents? 
A. No. 


2. Where does it go to? 


A. Ve. 
2. Personal l y? 
A. Yes. | retired effecti vel y Septenter 1, and 


I' mback at UCLA as an enpl oyee doing teaching, research 


and pati ent care, but since |I' moffici ally eneritus, now 


the money is actually made out to ne. 


2. How long has that been the case? 


A. Septenwer 1. 


2. So this is one of the very first cases under 


this new arrangenent ? 


A. That's ri ght. 


2. Prior to that, you essentially got about 43 


cents of every dollar, correct? 
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A. That's what -- you renentwered what ny wfe 
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told ne. 
Q. Yes, | did. And that was in terms of 
consulting as well as revi ew of records? 
A. Medi cal /!l egal work. All aspects of it were 
thrown in one pot at UCLA. 
2. In terns of nold cases and /liti gation, you' ve 


al ways testified on the defense si de? 


A. Testified, yes. 


Q. And -- 


A. I' mtal king about depositions and trials 


testi mony. 


2. So aml. And also hearings |i ke in the 


CHKGorman case wes on the defense si de? 


A. Yes. 
2. And testifying in nold cases on the defense 
side started soneti me in 1999. Is that approxi matel y 
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correct, according to your testi nony? 
A. It sounds about ri ght. 
2. And from1999 until your retirenent where we 


have this different arrangenent of compensation for your 


time, do you have a sense as to what the total gross 


dollars to UCLA were? 


A. | wouldn't have a clue, really, no. 


2. And despite that answer, do you know what your 


43 percent was? 
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A No. 

Q Okay. 

A. The answer is no. 

2. All ori ght. To determine that, how would one 


go about that? 


A. Véll, one would have to get very detailed 


nont hl y and quarterly paynent statenents fromthe 


uni versity because it's all folded in one check. It's 
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not evi dent, and that's all electronically deposited in 


the bank, and then one would have to speak to ny Wfe 


because -- I' mnot j oki ng; | probably told you before -- 


she deals wth all the noney in our famly. So that 


noney goes into the bank directly. 


2. In the last three calendar years, how much of 


your time has been taken up Wth nedi cal/legal work on 


mol d? 


A. On rol d? 


Q. Yes. 


A. If we average all together, I'Il say 10 


percent. 


2. Averaged all together over what peri od of 
ti me? 

A. The |ast three years. There's probably a 
little bit less. Mol d has becone such -- | do other 
legal work, but | generally say about 10 percent of ny 
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ti nme. It used to be less but say 10 percent. 

2. About 10 percent. And now in your status of 
retirement, what is your sense of nedical/!legal work? 
Is this a full-time thing or no? 

A. No. It's going to be increased because all 
the admini strati ve work is gone, but |! still do ny 
research. I still do other things. So since I' mgoi ng 
to hopefully work |less than a Nundred hours a week, it 
wll cone -- the total hours | work wll be less. The 
legal work WII hopefully stay the sane, and percent 
wise it wll go up to 15 percent, maybe 20. 

2. And in terns of the gross dollars, the checks 


now go to you direct! y? 


A. They'!!I be made out to ne. 

2. And same hourly rates. You j ust keep all the 
noney? 

A. | keep all the noney. | have sore snall 
overhead, but it certainly isn't the anowount the 


uni versity was chargi ng. 


Q. Got it. You are one of the authors of the 


2002 ACOEM paper, correct? 


A. I' mone of the people who wote it, yes. 
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2. And you are also one of the authors in the 


recent Journal of Asthnma and Allergy 2006 February, 


correct? 
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A. Let me correct. It's the Journal of Allergy, 


Asthma, Clinical -- Journal of Allergy -- I' mconf used. 


It's abbrevi ated JACI, Journal of Allergy and Cli ni cal 


I nmunol ogy -- the word asthna isn't init -- position 


paper, February 2006. 


2. So when ve talk about the February 2006 paper, 


we're on the sane page, correct? 


A. Ri ght. 


2. All right. Now, this doctor in M ssouri, 
Portnoy -- do you know hi nv 

A. I've talked to him | don't know hi m 

2. He is one of the authors on the paper. 


A. True. 


2. He wants his name taken off the paper. Are 
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you aware of that? 


A. That's not true. 


2. Are you aware of a deposition he has given in 


Ari zona in 2006 about his position about this paper? 


A. No. 
2. No one has advised you of what is said about 
you in that paper -- in that deposi ti on? 
A. No, I ' mtotally unawere of it. 
What I ' maware of is based on a phone 


di scussi on we had in Magy or Jj une where he then was aware 


the paper was published, and he said he wasn't going to 
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ask about having his nane taken off. That's what I'm 
aware of. 
2. That's your vi ew? 
A. That's the last thing | recall about fromthat 
phone call where there were about ten of us on the call. 
2. Who were the other people on that call ? 
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A. If | speak about it, it may help ne recall the 
nanes. It was a call. | think Dr. Bush -- it was a 
call about the position paper and the fact they had 


publ ished it wthout the appropri ate response to 


questi ons potenti ally and how the j ournal was going to 


handle it. 


So it was nyself, Dr. Bush. | think D. 

Portnoy was on it. | don't recall, frankly, you know 
if the other authors -- sone of themwere on it. Sone 
weren't. So whether Dr. Terr -- who else is an author? 

Q Bush. 

A. Yeah, | don't know -- | think Dr. W6od was on 
MES | don't think Dr. Terr was, andt think sone of the 
staff, and! think potenti ally Dr. CHKLee Young, the 
editor, was on it potentially. | think soneone fromthe 
j ournal and soneone fromthe soci ety may well have been 
on it, but | don't renenwer the nanes. 


2. VAS this after the docunent wes publ i shed? 


A. Yes. 
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2. And what were the response to questi ons you 
recall were of issue in this call? 

A. Sone letters had been wiitten, and the 
question was howto respond to the letters, and these 
were original letters that the counsel or someone at the 
soci ety had recei ved, and in fact, at that time -- and, 
again, the tinting may be wong. It was after February 
and before J une. So it's in that ti nme frane. 

| don't think Dr. Portnoy was aware that the 
paper had actually been published yet, and so that the 
questi ons were -- there was issues about -- sonewmere in 
the files there was issues of sci ence in the paper 
about, you know, how nuch -- how strong certain 
statements should be. They weren't anything exciting 
that I recall in those letters. 

2. VAS one of the unexciting things in the cal 
about the disclosure of conflict of interest? 

A. No, because that had been done. They had 
forgotten to put it out there. Wé had all done that 
bef ore. So | don't recall that being anything -- if it 
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was discussed, the answer wes it wes already done. It 


was their mea cul pa. They hadn't published it. They 


should have. 


Q. In regard to Dr. Portnoy, are you going to say 


this was the only phone conversati on you had wth hi m 
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about the paper wes being a part of this conversati on 
post publi shi ng? 

A. Post publishing, yes. 

2. How about prepubl i shi ng? 

A. He and | probably had maybe one or two. VEll, 
| take that back. There were several conference calls 
fromthe -- you know of the witers. You know it went 
on for a couple of years, and he missed, | would Say, 


the maj ority of them but he wes on sone of them 


So there were a nunter of conference calls 


that he was on regarding the things because we each got 


the sections to revi ew and criti que if we wanted, and 
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then | think | probably had one call wth him one or 
potentially two since he and |! were assi gned to wite 
together on certain sections that -- about stuff. 

2. Did you ever -- strike that. 


Did you men ever Nave a discussion, you and 


Portnoy, that you conpl etel y rewoote his section so that 


What was printed wasn't anything that he w ote? 


A. No, | don't renmentber hi msayi ng that. He 
wrote a section -- no, | don't renenwer a di scussi on -- 
hi msaying that. | mean, he wrote sonethi ng. I'msure 
he still has it, and they're the final ones. 


2. So if he has testified under oath that you 


conpl etel y rewote his section and he wanted his nane 
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renoved fromit because he was no !|onger the author as a 


result of what you did, you don't have any recoll ecti on 


of that? 


A. | don't have any recollection of that, and not 
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only that, the section -- we were assi gned a variety of 


secti ons. So the section | rewrote -- | certainly 


didn't rewrite the whole thing because you can conpare 


the drafts -- is the section on irritancy. 
Wé didn't wiite -- a lot of the other secti ons 
were witten totally by other people, and! wote a lot 


of sections and sent themto him and he had no criti que 


whatsoever on the section saying there was anything 


wong wth themfor two years. 


2. Okay. Did he ever, to your know edge, express 


the concern that the paper wes not bal anced? 


A. Yes. 

2. Let's go through a list first and cone back 
A. Oh, I'msorry. 

2. Did he ever express a concern to you that he 


felt there was an anti nold agenda by sone of the 


aut hors? 


A. | don't recall that. 


2. Di d he ever request -- did he ever express a 


concern to you about the negati ve tone of the paper 


draft? 
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A. | think he expressed that on a conference 
call, not to me personally, but on one of these 
conference calls, he may have expressed that, yes. 
2. Di d he ever express a concern to you that the 


article was denandi ng a greater degree of evi dence for 


nol d exposure than other things that are accepted as 


bei ng val i d? 


A. | don't recall that, no, but -- | don't recall 


2. Di d he ever express a concern of not know ng 


that you are conpensated on the defendant's side of nold 


cases as a testifying expert wtness and that that was 


not known to hi n? 


A. If he did, he expressed it after the thing was 
publ ished, though | had already -- anyway, | decl ared ry 
conflicts of interest to the soci ety way before. 

2. How about to hi mand your coauthors? Had you 
declared your conflicts to hi mor potential conflicts? 
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A. Personal | y? 

2. Yes. 

A. No, | see no -- no, | did not indi vi dually 
speak wth -- what do you call it -- the authors of the 
paper and discuss any conflicts of interest wth any of 
them 

2. Did he ever express his concern to you during 
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the writing of this article that it was clearly wrong in 


that the article takes the position there is no evi dence 


that nmold can cause allergic rhinitis? 


expressed it, 


A. He did not express that to ne. He may have 
and |I|' mnot of that opi nion even, so to 
he expressed it, | don't recall him 


speak. So if 


expressing it 


framework. I 


to nme, but |!et me put that in the 


didn't write primarily that secti on. So 


he may not have expressed that to ne. 


2. And did he ever express to you that he felt 
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that this was a docunent that was not pronoting sci ence 


but was pronoti ng agendas for liti gation purposes? 

A. Not to ne, no. Again, if he had said it, | 
don't recall it, but | don't think he ever expressed it, 
and our phone calls that | recall wth hi mdirectly may 


have been one or two max about the things we were 


supposed to be writing. 


The general phone calls where the group ret -- 


| don't recall discussions |ike that, but that's j ust ny 


nrenory. 


2. Now, you say the corrected version or the new 


version of the paper that goes out on the 


confl i cts-of-interest box reads as follows. 
A. Pardon re? 
2. I'll finish my sentence, Doctor. "A. Saxon 
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has served as an expert wtness for the defense in nold 


litigation and has recei ved conpensati on for his 
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testi mony. Accurate? 

A. I' mnot sure what you're readi ng. 

2. It is the disclosure statenent of the j ournal 
on further printing of the article, the February 2006 
article. 

A. | think they wote that in an addendumin 
jJ une. 

2. Now, in fairness to you, it says, "This was 
inadvertently omtted at the time of publi cati on." 


A. That's ri ght. 


2. When did you submt a notice of potential 


conflict of interest to this j ournal ? 

A. | can't recall when | submtted it, but I do 
recall when they called nme twce, and |! recused nyself. 
| said !| shouldn't do this because people wll claim! 
have a conflict of interest, and I! declared that to the 
peopl e who called ne. | declared it on the phone to 


Mr. CHKSchul tz, who called me, and finally the third 


time the presi dent of the soci ety called me and asked ne 


to do it. 


So | don't renentper what the writing was, but 


| certainly renentber doing stuff way ahead of -- you 
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know, in 2004 probabl y. 
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2. Okay. All right. And when the ori gi nal paper 


came out wWthout the declarations of the conflict of 


interest, did you bring that to anybody's attenti on? 


A. | didn't even see it. It was a surprise it 


came out at that ti ne. So | was unawere of it because 


it had been put out for mnmenwbershi p response, and then it 


appeared in the j ournal’ si nul taneousl y. 


2. Okay. Let's talk about that. According to 


the docunent, it was recei ved for publi cation on 


Novenber 18, 2005, revised Noventer 28th, the sane year, 


publ i shed three days l|ater, Decenter 1st, 2005. 


A. Publ i shed? It's weird because it was 


publ i shed in February. 


2. Accepted for publication Decenter 1, 2005 


Excuse re. Vére you any part of that process? 


A. No. | mean, !|et ne j ust -- to be nore 
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accurate, there were sone questi ons rai sed. We 


di scussed themon the phone. Dr. Bush -- Wo6dod, | thi nk, 


is the first author. 


Q. He is. 


A. Questions were left to hi mto revise stuff, 


but it was sent back for menwbershi p comment, and then it 


appeared in February to ny surpri se. 


2. A nunber of |etters were sent in response to 


the docunent, correct, conpl ai ning about it? 
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A. I'msure there vere. You' re tal ki ng about 
Sept enber now? 

Q. Yes. 

A. The nuntber of |etters were published in 
Septenwber of this year. Sure, | read themal |! 

2. And they're fromindi vi duals you know that 
have always testified in nold liti gation matters on the 


pl ai ntiff's si de. 
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A. Is that true? 


Q. Yes. Those are sone of the authors. Let's be 


candid here. 


A. You mean about 15 of the 17 wth degrees are 


pl ai ntiff's experts, would you thi nk? 


2. | don't think it's that high, but it's high. 

A. It is. 

2. There's also a response |etter fromthe 
authors, Bush and Vodod. Did you partici pate at all in 
that? 

A. No. 


2. Did you ask to partici pate in that? 


A. | was unaware of the whole si tuati on. I 


wasn't even i nf ormed. 


Q. You weren't even i nf orned? 
A. I was not. 
2. Did you make any effort fromyour viewto 
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wite anything wthout anybody asking you in response? 


A. No. 


2. Do you know why the issue of conflict of 


interest was never responded to by Wh6od and Bush in 


terns of the rebuttal to the letters on this article 


that you w ote? 


A. | can only esti rate. | have no know edge 
personally whatsoever, no. That's probably the best 
answer. 

2. Let's just let it go at that. 


Now, in the ACOEM paper in 2002, as of 2002, 


you were serving as a defense wtness in nold cases from 


time to ti ne? 


A. True. 


2. And when that paper was published by ACOCEM 


there is no confli ct-of-interest advisory regarding you 
in that paper, is there? 

A. | think it had been filed, but they didn't 
publish it. | think it says sonething to the effect 
they're on file. Vé& provi ded themfor sure. 

2. But it's not Wthin the printed version of the 
paper ? 
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A. No, they didn't do it. 


2. Did you do anything to change that 


ci rcunst ance? 
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A. No. | mean -- no, | did not. | made them 
aware of it, and then when they publish it, | mean, they 
publ i shed it. 

2. When the lay version of the ACOEM paper was 
printed by the Institute For Legal Reform the ACOEM 
again did not have any confli ct-of-interest waiver on 
your part, did it? 

A. | have no i dea. I've never seen that versi on. 
I'll call it the nonsci entific piece that has ny nane on 
es 

2. From your view, did you make any efforts, 
despite anyone calling you or anything else, to make 
sure that a confli ct-of-interest wei ver was incl uded 


wth the lay version put out by the Institute For Legal 
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Ref or n? 

A. No, because |! didn't even know ny nane wes on 
it. 

2. The ACOEM paper wes also given an iteration in 
the Manhattan Institute docunent. You were awere of 
that ? 

A. | think I' mgetti ng conf used. I'msorry. I 
thought we were j ust tal king about the sane. What was 


the one you were just tal king about? 


2. The lay version was by the Institute For Legal 


Reform and then the Manhattan Institute reprinted it. 
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A. | didn't know that. | thought they were the 


sane thi ng. | haven't seen it, but | didn't realize 


there were two versi ons. 


2. So you're only awere of two versi ons? 


A. There was a paper | was an author on, as you 


know, in the ACOEM paper. 
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Q. Yes. 

A. Then it was reworked for lay publi cati on by 
Dr. Hardin and Dr. Kelman, who asked sone input fromne, 
which | gave them and it appeared sonewere that | was 
unaware of until sone attorneys brought it to ny 
attention, andt call that not the Manhattan one, the 


nane you used for the other one. 


2. You called it the lay version, the I aw 


institute versi on? 


A. Yeah, whatever it was, not the Manhattan. The 


Manhattan Institute | thought was the sane thi ng. 


Q. You don't know what that is? 


A. No. 


2. All ori ght. Now, you' ve published a !ot, 


Doctor. I' mcertai nly respectful and mindful of that. 


In regard publishing a paper that specifically 


deals wWth the issue of nold in the title, the first 


time that you have done that was in 2002 in connecti on 


wth the ACOEM paper ? 
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A. I'll say yes. 


2. And since 2002, the next time that you had 


been involved in a paper that was subj ected to peer was 


the February 2006 article that we've di scussed? 


A. Sure, the next one relating to nold in the 


title. 


Q. Correct. And there have been no others? 


A. That have anything to do wth the kind of nold 


we're tal king about today, correct. 


2. Thank you. | appreciate it. 


And you' ve never been a menber of ACOEM 


correct? 


A. Correct. 


Q. And Kel man and Hardin are not nenbers of ACOEM 


as far as you know? 


A. | don't know that. Wé went through this 


bef ore. 


Q Weé did. 


A. And my know edge is that | thought they were 


menbers of ACOEM 
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2. But you don't know? 


A. | don't know. 


Q. And they're Ph.Ds, not MD? 


A. | know Kelnman is a Ph.D I' mnot sure about 


Har di n. I' mnot sure about Hardin. 
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2. What, if any, due diligence or investi gati on 
did you do of Hardin and/or Kel man before agreeing to 
collaborate Wth themfor the ACOEM docunent ? 

A. The only due diligence -- the due diligence | 
did for Dr. Hardin wes | had seen his CV, and he had 
been a deputy -- what is it -- something for the 
deputy -- assistant surgeon general for the US, and Dr. 
Kel man | si npl y Knew fromthe toxi col ogy nmeeti ngs that I! 
talked on ny work, diesel stuff, and we talked unrel ated 


to nold about sci entific issues, and he seened to have a 


good handle on sci ence, toxi col ogy sci ence. 


2. Are you aware that at the tine of the 2002 
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ACOEM report and currently, Kel man and Hardin testify on 


the defendant's side of nold cases? 


A. I' mawere of that now | knew about that 


Kel man in the tine of this, but | had no idea about Dr. 


Hardin, no. 


2. Have you ever relied in terns of your work on 


a paper by Coreen Robbi ns that was pri nted in 2004 


concerning a rat study and certain extrapol ated 


mathematics on nold called Risks Froml!nhal ed Mycot oxi ns 


in |!ndoor Of fi ce and Resi denti al Envi ronnents? Have you 


ever relied on that arti cl e? 


A. Vbul d you mind, j ust show ne the title. I 


won't |ook at your notes. 
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2. | don't mind if you |ook at ny notes. Nuntber 
6 in the f oot note. 
A. | think that's nore of a revi ew You know, we 


were j ust -- that's probably a revi ew So | don't 
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renentber. You know, j ust |ike the papers we wrote, they 


CHKdata synthesi s. So | don't renenter if |! relied on 


that one particularly. 


2. Let me tell you it's cited in the February 


2006 paper as authori tati ve. 


A. You're only allowed 10 references or 12 


ref erences. So you tend to cite revi ews so people can 


| ook up the data. 


2. In regard to that review Nave you becone 


aware that that docunent and Coreen Robbi ns 


coll aborati ve testi nwony wes not allowed into evi dence in 


a case in the San Francisco area about three nonths ago? 


A. | have no know edge. 

2. As bei ng nonsci enti fi c? 

A. | have no know edge of that. 

2. In regard to the introductory paragraphs of 


the 2006 docunent, one of the introductory paragraphs 


read as follows: "In this position paper, we wll 


review the state of the sci ence of nol d-rel ated diseases 


and provi de interpretation as to what is and what is not 


supported by sci entific evi dence." This is the 
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important one. 

"This is important for menwers of the allergy 
clinical i mmunol ogy community who are frequent! y asked 
by pati ents, parents and other interested parties to 
render opi ni ons about the rel ati onshi p of nol d exposure 
to a variety of pati ent conp!l ai nts." 

All right. Those are the two sentences. 

A. All ori ght. 
2. The phrase “and other interested parties" -- 
who are those other interested parties that you authors 


intended to nean by that? 


A. | have no i dea. | didn't craft that sentence. 


So 

Q. Who di d? 

A. Probabl y doctor -- again, esti mati ng. 

Q Bush is first. 

A. Probably Dr. Wodod. Can | see j ust the front 
page? 
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Q Pl ease, use mine. 

A. So this is the i ntroducti on. | mean, we broke 
it up that Dr. Wood, | think, would do the i ntroducti on, 
the sunmary, and then we broke it up, for exanple, l|!ike 
Dr. Terr and someone else did the allergy, and! did the 


irritants wth Dr. Portnoy. 


So | don't renentber. You know, it j ust seened 
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like others to ne. So | didn't craft it. So I' mnot 
sure. 

2. As a practical matter in terns of reality, 
other interested parties in regard to the rel ati onshi p 


of nold exposure to a variety of pati ent conpl ai nts have 
wound up being !liti gation people, | awyers and people of 
that nature. They would be incl uded in other interested 
parties, rationally speaking, wouldn't they? 

A. Okay. 

2. Do you go along wth that? 
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A. Lawyers, envi ronnental health physi ci ans. You 


know, there's all sorts of people you can think of that 


might be interested parties, sure. 


2. Now, in regard to the men that were on this 


panel to wite this paper, you have yourself and Abba 


Terr as two of the four, correct? 


A. Five or four? How many? 

2. OF the five, two of the fi ve. All right, 
ready? 

A Yes 

2. Now, in regard to yourself, you have testi fied 
on the defendant's si de of nold cases, and that is also 
true of Dr. Abba Terr, isn't it? 

A. I've been told that, ri ght. 


2. And you knew that at the time that this paper 
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was crafted? 


A. | knew he did that, yes. 


Page 247 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


Deposi ti on_Hake__Saxon_and_Gots. txt 


Q Okay. 


A. Let me say | had nothing to do wth pi cki ng 


the other people who wote this, j ust for the record. 


2. | understand. And based upon that renark, 
then | guess | would say you did nothing to renove 
yourself fromthe group at any point in ti ne? 

A. No, that's not true. | twce said | wouldn't 
do it, and because people say it's not bal anced, they 
would make this claimwhich | think is not correct 
because | think | would accurately represent the 
science, said, "You wll be open to that criticism You 
shoul dn't put nme on it." So | tried not to do it tw ce, 
and the third time the presi dent -- | think it was 
Schultz -- called and said, "Wé want you to do it," and 


| said, "Okay." 


2. It was still your choice to make the choi ce? 


A. That's correct, in the end. 


2. All ori ght. 


A. I'msorry. It wasn't Schultz. He was the 


staff person. 


2. | know who you're making reference to. That's 


all right. I got it. 
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In regard to testifying on the def endant's 
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side of nold cases si nce 1999, based upon past 


testi nony, it is just a little over 100 cases that you 


have worked on, correct? 


A. Not testi f yi ng. 


Q. | understand. 


A. Probably that Nave cone across ny desk, it's 


probabl y a Nundred cases, maybe even nore, because we've 


talked before -- a lot of themgo nowhere. So | don't 
even -- well, | wouldn't say a lot, a percent. 

2. Okay. Let's go to Page 8 of yours dated Apri 
17, 2006. 


A. Uh- huh. 


2. And start wth I|tem18. Let's go downwerds. 
A. ltem 18. Oh, | got it. 
Q. Sone of these | know sone of these | don't 


know. 
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A. Sure. Sure. 


2. Just to help you out, | have no need to ask 


you any questi ons about Harold, Nunwber 21 and 25. I 


Know all about that. | also know about Gorman. So we 


can make this qui ck. 


In regard to CHkKGary bei ng Honrel and Central, 


is that a nold case or not if you can recall ? 
A. Yes, I think it was. 
2. Real quickly, what was that about, a couple of 
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sent ences? 


A. Soneone who lived in the Bay area and went and 


saw Dr. CHKgray after they had actually -- anyway, it 


was sonething wth nold, Dr. Gray, and it went away very 


qui ckl y. 

2. So that's a mycotoxi cosis allegation case? 

A. Whatever it was, a Dr. Gray case. You seened 
to roll your eyes back. You know what it is. 
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2. Véll, | don't know about that, but in any 
event, in terns of this parti cular case, nold case, you 
testified it went awey, is that ri ght? 

A. | did a deposition, and it went awey, never 


heard anythi ng. 


2. Now, you' ve been retained by a hone builder in 


regard to this case through their counsel, the 


def endant's side, the hone builder that's involved in 


this case. Have you ever worked wth this outfit 


bef or e? 


A. | don't know. | don't even know the nane of 
them 

2. Just know the lawyer's nane? 

A. | generally only Know the attorney's nane. It 


would be unusual ot herw se. 


Q. WMiat about CHKH and B Shea Hones, a nold case, 


Nuntber 20? 
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A. Yes, that was a nold case. 
2. Two sentences. Did this involve allergenic 
response, inmmunol ogi cal or mycotoxi cosi s? 


A. All of the above. 


2. Okay. Who testified on the other si de? 


A. Dr. CHKMbracovi t ch. 


Q. Let's nove on. In regard to O Connor versus 


Boei ng North Anerica, what wes that? 


A. That was called a CHKRockadyne natter. It had 


to do Wth chemcals in the envi ronnent fromstuff. 


2. Okay. CHKGi nter Geit versus Hone Depot ? 
A. A trial of nold causing, I'II! j ust say, brain 
rot, brain probl ens. 


2. What happened there in the trial ? 


A. Def ense verdict. 


2. Defense verdict, Okay. 


Now, in the Gorman case, you did the 402, and 


that case settled, correct? 


A. | guess so. | only was i nvol ved. | don't 


know the Gormans at all. | j ust was involved in the 


sci ence of the 402 heari ng. 


Q. This was, at l|east in terns of one of the 
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clains of the plaintiffs, autism ri ght? 


A. Again, | heard that, and! wasn't -- | really 


would be misspeaki ng because | didn't do any of the 
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personal inj ury aspects. 


2. And in terns of the Harold case, that wound up 


in a rather substantial plaintiff verdict, didn't it? 


A. For his hone but not for his health, as 1 


recall. 


2. Al though there was a verdict for his health, 


too 

A. | don't recall 

2. And do you recall the Harold verdict now 
looking at it as to whether this was the case where the 


Robbi ns paper wes barred as improper sci ence? 


A. | don't know. I' munaweare of that. 


2. That doesn't help you? 


A. No. 
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2. Okay, fair enough. 


And the list that you Nave here, Doctor, si nce 


the -- since October of 2004 -- is it accurate, correct 


and conpl et e? 


A. No, because this ended in 4/12/ 06. 


2. Okay, that's why I' maski ng. 

A. Yes. 

2. So let me ask you -- | guess we Nave to do it 
off your nenodry. You don't have any papers here to help 
you. How many nore have you done si nce then? 

A. Two, three. Achin, A-c-h-i-n, went totrial. 
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It was a defense verdict. 


Q. Got it. What el se? 
A. | did a totally unrel ated one for what I!'!I1 
call nal feasance, nedical fraud against a doctor. 


2. Mpve on. 


A. And | did sone, I' msure -- | think | did 
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another nold deposition, but I can't recall. | can't 
even recall it at this point. 
2. Vé& can fi gure out if there's one nore sitting 


out there. 


A. There may be. 


2. Allo ori ght. So you don't know what the 


paraneters of the Gorman sett! enent were? 


A. No. As | said, ! only did a 402 hearing on 


one very |limited aspect. 


2. And in terns of the Harold case, you don't 


know what the aspect was of the plaintiff's verdict on 


the personal inj ury? 
A. No. 
2. Okay. Goi ng back up to the Rice case that was 


mine in M nnesota, do you renentber what the verdict was 


there? 


A. No. In fact, | didn't even -- as you may 


recall, I didn't renmenter it was even M nnesota because 


they talked to me once in Los Angel es. 
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2. Let's be fair. Your deposition was read at 
trial. You didn't even have to go. 

A. Yes, that's why it wes all a surprise to ne. 
You said you' ve been in M nnesota. | didn't even know 


|'d been there. 


2. To this date, do you know what the paraneters 


of the personal inj ury verdict CHK___ wWth the 


pl ai ntiffs was in that case? 


A. No i dea. 


IVR. DUFFY: jJ ust a second, Doctor. 


BY MR. DUFFY: 


2. Doctor, do you -- inasnuch as it's cited in 
the 2006 paper, | take it that you find as authoritative 
the Bi Oaerosol s: Assessment and Control book, the red 
book, if you Wll, that ClIH people used in 1999 by Jay 


Mocker as editor? 


A. | can't answer that. You know, | don't even 
recall what the red book I! ooks Ii ke. It's probably a 
bunch of data that's got informationin it. 

2. It's cited in the article upon which you are 
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author in 2006. "An in-depth anal ysis of methods to 


measure fungal organi sns, nold products and mycot oxi ns 


in the envi ronment is outside the bounds of this 


article. Such information is vi ewed in depth 


el sewhere, and then there's the cites, and one of them 
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is to the bi oaerosols book. You're fine wth that? 


A. Yes, I'mfine Wth it as a direction for the 


reasons we talked about. | guess everything init is 


ri ght. 


2. But you acknow edge that that is a cited 


authority in the paper of 2006 that you are coauthor ? 


A. Yes, CHK ___. It's a place where people go to 


look up the nethods of howto do these ki nds of tests. 


People who are expert in that field might say, well, 


it's 1999. It's changed, but we're trying to give 


peopl e gui dance to !|ook up the stuff that's outsi de the 


purview of this article. 
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2. And that's where you nen directed the readers 


to | ook? 


A. Yes, anong others. 

2. Correct. While l|' mflipping here, |et nme ask 
you about Portnoy. Are you aware that he is preparing 
an -- or what do you call it -- a rostrumpaper on this 
issue or, as he has said in his deposition, a paper that 


more bal anced reflects his vi ews? 


A. No, I ' mnot. Let me say, you know, there were 


five writers, and he had every chance to express hi nsel f 


during the wiiting process, and he's certainly wel cone 


to wiite anything, but I' mnot aware of himin the 


process of writing anything currently. 
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Q. That's all | want to ask about that. 


IVR. HAYES: He probably ought to wite it 


hi nsel f. 


MR. DUFFY: Vé' re getting there, Doctor. 
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THE W TNESS: | want to accuse your colleague 


of having 62. 


VR. DUFFY: Vé' Ill straighten all that out. 


BY MR. DUFFY: 


2. All right, we're going to do easy stuff now 

A. | thought we had. 

2. Fromnry mind's eye -- when you read Dr. Gots', 
| think you'!l! agree, fromnry mind's eye, it's been 


easy. 


In regard to the attorneys that retained you 


for your tine, are you aware whether it's one fi rmor 


all these fi rms? What do you think it is? Do you have 


any i dea? 


A. I' monly aware of working wth M. Hayes' 


firm | Know there were other firms, but I have no idea 


who they are. 


2. You know what you know. You don't know what 


you don't know 


And wth regard to the firmyou had the 


contact wWth, have you had any prior working background 


wth that fi rn? 
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A. | think yes. 

2. Tell me what that is fromyour vi ew 

A. More likely than not, I' ve met or talked to 
M. Hayes in a case or two before in the last six years. 
That's all tt! recall, though. | don't think he was a 
stranger. 

2. All right. In terns of Ron Gots and yourself, 
have you nen given referrals to each other in nold 
defense work? 

A. | don't know about referrals here. When 
people ask nme to do cases on the east coast, | try to 
avoid it, and! wll give a nunwber of nanes, and D. 
Gots is one of the nares | mention on the east coast. 

2. And you feel he does |i kew se for you in terns 


of west coast? 


A. | hope not because | don't need the extra -- 
to do any nore. So | don't know 
2. You don't know either way? 
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A. No. 
2. | appreci ate that. 
Okay. In regard to this parti cular case, do 
you know how you got involved -- and | mean to get past 
the probably silly answer of | got called by a lawyer. 


Do you know how they found you or what wes i nvol ved 


there? 
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A. No, I'll make an assunpti on, which is not a 
bad esti mate, that M. Hayes knew ne already. 

2. Okay. Now, since it's cone up here today 
about the April 20, 2006 version of your expert report 
of Dr. Steven Hake in addition to the April 17 version, 
are there any other drafts of anything sitting out 
there? 

A. No, that | could fi nd. 

2. And |' mgoi ng to take your representation as 
gold that the April 2Oth matches the April 17th. That's 
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my predi cate. 


In your computer anywhere, are there any 


further drafts of either of your two papers? 


A. No, because | | ooked in there, and the only 
one | have is one of those, but since they were both in 
ny file, | brought them both. 


Q. At any point in tine, did you forward a draft 


to counsel before a publication date as reflected in the 


docunent, be it either April 17th, April 2Oth or 


Septenwber 16th? 


A. It's -- not generally, but if they ask neto 
do it, |! might have. | don't recall. Let me say | 
would generally not because | don't !ike to gi ve them 
drafts. 
Occasi onally I'!I!Il do that if it's a 
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decl aration and sonething !|ike where | say | don't 


understand the format this is to be in and stuff but not 
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for sci entific criti que. So occasi onally I' ve done 
that, but I don't have any speci fic recol!l ecti on 
2. Have you ever -- in terns of that work in the 


past wth lawyers, have there been correcti ons or 


changes to your reports that you' ve incorporated wth 


counsel ? 


A. Yes, again, in the sense that when | send 
sonmet hing |ike one of these rule -- federal things, it's 
a matter of getting it in the format and answering the 


questi ons because if there's things that don't make 


sense, I'll fix it. It may sound |i ke arrogance, but | 


don't really find they're able to change one of ny 


opi ni ons. 


2. Okay. Now, you net Dr. Hake? 


A. Uh- huh. 


Q. You have not met the other nenwbers of his 


famly, correct? 


A. No. 


2. In regard to Dr. Hake, fromyour position as a 


clinician, did you make any determination during the 


giving of the history that he was sonatic or he was a 


mal ingerer or that he was not cooperating or that he was 
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over or understati ng? 
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A No. 

Q Okay. 

A. Let me |ook at ny report, but | don't thi nk 
so. 

Q. You want me to get you a copy? 

A. It's right here. 

2. All ori ght. 

A. No. The only, we'll say, issue of that ilk 
was he still had sone recurrent mood disorder but was 


doing well. 


2. Okay. In terns of enoti onal or psychol ogi cal 


issues, did you make any determination as to whet her 


Doctor or any of the nenwers of his fam ly were 


suffering fromany type of enoti onal stressors as a 


result of the probl ens occurring wth the hone? Di d you 


go in that area whatsoever ? 
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A. Véll, | read it. | didn't try to cone to 
concl usi ons about it, but clearly the records -- he had 
a variety of issues in his life. So | was aware of 


those, and he had depression wth a vari ety of 


stressors, work, famly, illness stressors. 


So he had those. It's in his record. I 


didn't try to parse out that, and he had depression, and 


it's been well treated at this ti ne. He seened pretty 


good when | saw him 
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There's only one other thing | recall. One of 


the people in the record had an issue of panic attacks. 


| don't renenter who it wes. 


Q. OQne of the chi! dren? 


A. | don't recall. 


2. That's okay. And wth regard to enowti onal 


stressors, are you going to give any conclusions at the 


time of trial about that? 
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A. I' mnot planning on it. It's not ny -- no. 
2. In terns of the synptonatol ogy reported by 
Doctor secondary to exposure, can you attri bute -- wll 


you attri bute any of his synptonatol ogy as enowti onal 
stressors as a result of what was happening to his 
family and his hone? 

IVR. HAYES: Vague and antbi guous, calls for 


specul ati on. 


MR. DUFFY: | agree it does. Let me addto 
that because | think it does. 
2. In terns of being out of their Nouse, the hone 


having to be fi xed, j ust the famly being kept froma 


routi ne? 


A. It clearly didn't help hi mwth his overal 
depression, which | said he had busi ness problens, he 
had health probl ens, and then it upset his life, of 
course, but | didn't focus on that. 
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2. All ori ght. And you didn't utilize the DSM for 


any type of analysis of hi mfroman enowti onal’ or 


psychol ogi cal poi nt? 


A. No, | said he was depressed, but the records 


say all that he's been treated for. So | didn't thi nk 


it was necessary. 


2. I' masking a bunch of questi ons that somebody 


else wrote. 


A. No, | don't mind. I' mj ust saying -- because 


| often do do that when it's not been addressed 


soneweere el se. 


Q. When you were at UCLA, were you ever a 
full-time professor? 

A. Thirty years. I' mnowa part-time professor. 

2. And how nuch clinical practice did you have 


hands on wth pati ents in nold exposure natters? 


A. So to get at that, 20 percent of ny tine was 


pati ent matters, and since nost allergic pati ents who 


see us have nold issues, they're routi ne. You know 


varying up to the rare AFS, | would say a lot. 


| mean, a lot of the pati ents over the I! ast 


three years deal wth nold issues because it's part of 
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the general allergy i nmmunol ogy conmunity, besi des the 


fact that I have a parti cular interest in immune 


deficiencies and infections wth nold, which is not that 
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rel evant. 

2. Are you still hNands on in terns of cli ni cal 
wth pati ents? 

A. Yes. 

2. Now, in this case, you and Dr. Gots are both 
bei ng retai ned by the defendant's si de. Have there been 
other occasions, to your know edge, where you and Dr. 
Gots have been on the sane side in a case? 

A. Once that | recall. 

2. What case was that that you recall ? 

A. What | recall is we net Dr. Craner in a room 
in California, and Dr. Gots wes there. That's the only 
time I've ever net Dr. Gots, and the case was Spectrum 


sonet hing called Spectrum 
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2. Spectrum Condom ni uns in Santa Ana? 
A. That's nore than | renentber. 
Q. That would have been CHKAI ex Robertson's case? 
A. M. CHKrobi nson | renmenter, and Dr. Gots wes 
there, and that's the only tine | met Dr. Gots, and 
that's the only case | recall we've been on. 
You know, | take that -- and then | thi nk over 


the years there's been one or two cases where his firm 


has asked ne to wite something, but | can't be sure if 


Dr. Gots wes on those cases or not, you know |i ke wite 


a report on general aspects of nold. 
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2. I1CTM his conpany, asked you to wite -- 

A. Yes, there's been a couple of times over the 
last six years where they said, "You know write us" -- 
it's sort of like a rehash, I'IIl say, of what nold does 
and doesn't do. | said, “Read the paper." 

2. And has that been for specific litigation 
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matters? 


A. I think so, but | don't renenter the cases. l 
di dn't do the kind of revi ew here. | |ooked at the 
cases, | ooked over the details, as | recall. 

Q Wbul d those have been defense si de nold cases? 

A. | ampretty sure they were. The reason | 
bring it up is he could have been i nvol ved. He m ght 
not have been. | don't recall. There's another | ady 
naned Pirages at his conpany, |! think, who contacted ne. 

2. That's ri ght. There is a lady by that last 


nane in his conpany. 


A. Did | say it ri ght? 
2. Yes, close enough. 
A. Good. 


2. And in regard to the paper or the writing you 


provi ded to I1CTM is that sonethi ng you can get your 


hands on? 


A. No, I'll call it routine stuff. | don't keep 


them It wasn't anything special. 
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199 
2. Here in Nevada, have you had the opportunity 
in a nol d-rel ated case to testify bef ore? 
A. I' ml ooking because you surprised nme when you 


told me | was in M nnesota, and to ny Know edge, I!'!1 


Say never been in Nevada before, though they may have 


taken my deposition in California, and it was counted as 


Nevada. 


2. Vére you ever retained in regard to work on 


the Pahrunp J usti ce Center in Nye County? 


A. Wher e? 


2. Nye County is the county north of here wth 


the Pahrunp J usti ce Center. 


A. | don't think so. 


2. You don't recall ever being retained and then 


let go by a law fi rmthere? 


A. No. It's nore likely they called ne, and! 


told them! couldn't do it. 


2. All ri ght. Doctor, something has cone up. 


Can we take a couple minutes for a second? 


A. Sure. 
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MR. DUFFY: | apol ogi ze, guys. Vé' re going to 


take a qui ck break 


(Recess taken. ) 


BY MR. DUFFY: 


2. Doctor, you want to make a correction of sone 
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ki nd? 


A. Véll, you showed me a paper by Robbins that 


you said may have been excl uded, and you said it was the 


one that we cited in our article. | think it was a 


different one that ve cited. 


If you look at the one in the Bush article 


itself, it's Robbins, Swenson and Hardin. Ri sk From 


I nhal ed Mycotoxi ns in |ndoor Office and Resi dentia 


Envi ronments is the title. | thought the one you showed 


me had a different title. 


Q. No, it's the sane title. 


A. Oh, it j ust went by qui ckl y. 
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Q. The sane title. 


A. Okay. 
2. Here you did an independent nedical eval uati on 
in regard to Dr. Hake. In regard to nol d-rel ated 


litigation prior to this parti cul ar eval uation of him 


how many times have you done that on the defense si de in 


a liti gati on-rel ated matter? 
A. Let me answer in cases or actually -- sone 
case might do 30 peopl e. So how do you want it 


answer ed? 


2. What's easi est for you? 
A. Probably in cases. 
Q. So cases. 
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A. | would say that cones up, you know in the 
hundred cases that cone across my desk probably 25 
times, but many of those go nowmere. So I'd say in ones 
that have sore substance to them at l|east about half of 
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the ti ne. 


2. I' mtal king about Iliti gation matters where, 


you know you were on the opposite si de of the 


pl ai nti ff? 


A. Yes, that's what I' mtal king about. 


2. About a quarter of the ti nme? 


A. Véll, again, half of those are so superfi ci al 


it doesn't get to the poi nt where you'd even get there. 


So, you know, you |ook at a record. They don't need it. 


So where it would cone to the poi nt where they want to 


know nore information, I'd say half of the ti ne. 


2. Okay. About half the ti ne? 


A. And that's an esti mate. 


2. Okay. In regard to the CHkKHair l[liti gation in 


North Carolina, the 16 plaintiffs that were in that 


case, you didn't see any of then?r 


A. That's ri ght. 


2. So go to Page 8 of your ori ginal report. 


Let's j ust use that as a Start. As to those plaintiffs 


after that North Carolina matter -- well, here, you also 


didn't see any of the Rice famly, the nom the dad or 
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the five chil dren? 

A. That's ri ght. 

2. Okay. Start from13 in the Rice case and go 
all the way dow. Whi ch of those indivi duals did you do 
I MEs of, if any, other than the Rice case and Nunwber 17? 

A. | would think | did on Achin, | did on 
CHKLoren, a nuntber of them There were a large nuntber 
of people there. The CHKMetavoy is a pati ent of mine. 
So that's not rel evant. 

So going down, Harold -- |! don't recall if | 
di d. | don't recall on Harold. Geit | did. O Connor 
was not rel evant again. 

2. That's all right. 

A. And Gorman | was not related, you know, to the 
medical stuff. So it would have been not appropri ate, 
and Harold is the sane one. So there you go. It's 
about half. 

2. In each of these, was it at the request of the 
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lawyers that you do it, or was it at your request that 


it be done? 


A. It's a hard thing to answer in the sense 
that -- well, what | meant is, you know I|' mhappy to do 
them | like to do them Soneti mes they ask nme to do 
them Sonetinmes | say | don't really need to like in 
this case, say it wll hel p round things out a bit. So 
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it's a joint deci si on. 
As | said a nuntber of times, |! don't really 

need to. There's not nuch I' mgoing to learn for the 
effort, but -- so it varies. | mean, | never do it 
wthout the !|awyer agreeing a request obvi ousl y. CHK 

2. Okay. At any time while you were doing your 
nol d liti gation work on the defense si de while 
affiliated wth UCLA, who wes your i nmedi ate supervi sor 


at UCLA? 


A. Dr. CHKAI an Fogel man. 
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2. And other than Dr. Fogel man, who else did you 


have to report to? 


A. | mean, that's the chain of command. | mean, 


you could go up to CHKGerald Levy, the dean, or the 


chancellor. 


2. Let's start wth Dr. Fogel man. What was his 


title in the last few years? 


A. The chairman of the department of nedi ci ne. 


Q. And at UCLA, did the chairman of the 


department of medicine -- was he awere that the 


consulting | egal work you were doing in nold cases was 


all on the defense si de? 
A. Sure. | don't think | informed hi mwnhat si de 
| was doi ng. So | don't think it really cane up. I 


think he was probably awere of that for other reasons, 
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but I can't promse it. 


2. But you never specifically told hi nv? 
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A. There's no reason to. 

2. So the answer to ny questi on would be no? 

A. Your question wes didtl ever tell hi n? 

Q. Yes. 

A. The answer is no. 

2. Prior to your invol venent in the ACOEM paper, 


had you ever personally conducted i ndependent or f unded 


research on nold health eff ects? 


A. Sure. | mean, again -- can you read the 


questi on back, independent or sonethi ng? 


Q. Or f unded research. 


A. I' mnot sure what you nean by "research. " I 


didn't have a grant to steady nold, but | studied, you 


know, diseases rel ated to nold, yeah. 


2. Did you generate a peer-revi ewed paper as a 


result of that independent or f unded research? 


A. Sure. 


2. Okay. Prior to ACOEN 

A. Yes, but it's infections wth nold. 

2. Okay. Al | ergeni c responses to nol d? 

A. No. Allergy is j ust part of the regul ar 


allergy pi cture. 
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2. So the answer to ny questi on would be no? 
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A. No, nothing speci al to nold as an allergen. 


2. Okay. Thank you. 


At the time that you were asked to do the 


ACOEM article wth Kel man and Hardin, did you disclose 


to ACOEM that you had served excl usi vel y on the def ense 


side of nold /liti gati on? 
A. | would have done sonething !|ike | said here. 
I've served in nold liti gation defense of, or, you know 


| have been retained by plaintiffs a couple of tines. 


So -- but | don't Know what | disclosed to them I 
di scl osed sonethi ng. So | wouldn't recall, too long 
ago. 

2. Okay. Vére you paid for your tine in 


connection wth the ACOEM paper ? 


A. No. 


2. VAS UCLA conpensated for your tinein 


Page 279 


17 


18 


19 


20 


21 


22 


23 


24 


25 


Deposi ti on_Hake__Saxon_and_Gots. txt 


connection wth the ACOEM paper ? 


A. No. 


2. After the ACOEM paper was rel eased, was there 


a difference fromyour vi ewin the nunwper of nold 


litigation cases that you handl ed? VAS there any 


increase, decrease? 


A. | didn't see a change. 


2. Do you have any specific formal training in 


the area of occupati onal medi ci ne? 
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A. Only as all imminol ogi sts and allergists do 
because occupati onal asthma, occupati onal I! ung 
diseases -- there are a nunwper of occupati onal 
CHKdi seases that are incl uded that I teach. In fact, | 


taught occupati onal aspects of nold for 20 years to the 


graduate students. 


2. But you do not have a specialty in 


occupati onal nedi ci ne? 
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A. No. 


2. Are you famliar wth a conpany called 


G obal Tox? 


A. Yes. 


2. Have you had any work or affiliation wth 


G obal Tox at any ti ne? 


A. Only that | KkKnowthat Dr. Kel man was -- worked 


at G obal Tox. So ny associ ation Wth witing wth Dr. 


Kel man is the only associ ation, none other. 


Q. You' re awere that Coreen Robbins is also 
affiliated wth G obal Tox? 
A. Yes. | think the name has changed, j ust for 


the record. 


Q. It's called Veri Tox. 


A. Yes, Veri Tox. 


2. Do you still keep up wth Hardin and Kel man at 


all ? 
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A. No. 

2. When did you |ose track of these nen? 

A. | didn't lose track of them VWé never kept 
up. You know, | contact themas nuch as | ever did, 
which is | might bunp into themonce every si x nonths. 


2. Prior to the publishing of the ACOEM paper, 


were you aware of any witings of Dr. Gots urging 


occupati onal medi ci ne physi ci ans to, quote-unquote, take 


a position that nold is not valid? 


A. No. 


2. Are you aware of any of his writings prior to 


2002, the release of the ACOEM paper, where he advi sed 


occupati onal medi cine physi ci ans to take a position on 


mol d? 


A. No. 


2. And in regard to Dr. Gots, did he have any 


i nvol vernent whatsoever wth you, Hardin or Kel man during 


the preparation of the ACOEM paper ? 


A. I'd say for ne absolutely not, andt have no 


know edge on the others. 


2. Okay. 


A. They didn't say he did. So | have no positive 
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i nf or mati on. 


2. Do you Know if Kel man or Hardin had ever 


worked for Dr. Gots? 
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A. No i dea. 

Q Dr. Hardin is affiliated wth G obal Tox, are 
you aware? 

A. | am now. 

Q Now called Veri Tox? 

A. Veri Tox, yes. 

2. All right. Do you know a doctor by the nane 
of CHKDani el Sadaki n? 

A. Yes. 

Q Is he also wth G obal Tox? 

A. | don't Know. 

2. He is another doctor, MD, out of Oregon that 
testifies on the defense side of nold matters? 

A. | Know who he is, I|' msaying, but | don't know 
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if he's related to that conpany. 


2. Do you know that that's what he does in terns 


of nold liti gati on? He testifies excl usi vel y on the 


defense si de? 


A. | don't know that. | didn't know that, no. 


2. Okay. In terns of I|CTM Dr. Gots' conpany and 


G obal Tox, were you awere prior to your work on the 


ACOEM paper that both organi zations held thensel ves out 


on their web sites as organi zations that provi ded 


assistance to the insurance defense l|liti gation industry? 


A. | was not awere. I've never been awere of 
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that, never |ooked at their web sites. So | have no 


know edge. 


2. Okay. By count, you have approxi mately 180 


peer-revi ewed publi cati ons in your tine, correct? 


A. Probabl y. 


2. And the only two publi cations that make 
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specific reference to nold in the titles and in terns of 


the thesis statenents are the ACOEM paper and the 


February 2006 paper that we've discussed here today? 


A. Correct. 


2. In regard to the collection of sanples by 


bul k, Swab, air or tape, are you going to render any 


opi ni ons at this trial in terns of that methodol ogy? Is 


that sonething you get into at all? 


A. The methodol ogy for obtai ning then? 


Q Ri ght. 


A. No. 


2. In regard to interpretation of results and 


sanples, are you going to comment at this trial about 


that? 
A. I may. 
Q. Okay. In what regard? 
A. In regard to respirable air sanples and the 


levels that were seen in the air sanples. 


2. And what is your background to be able to so 
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comment ? 

A. Training in the aspects of aerobi ol ogy that 
all of us allergists get in our formal training 
incl udi ng identification of nold spores up through the 
use of these for the last 30 years, 20 years. 

2. Do you know CHKChi n Yang? 

A. I Know the nane. | do not know him | think 


I know who Chin Yang is. 


Q. M crobi ol ogi st/ mycol ogi st ? 


A. A | aboratory rmycol ogi st. 


2. Yes. 

A. Yes. 

2. Have you ever heard of Aspergillus and/or 
Peni cil litum genus referred to as si gnature speci es or 


water damage indicator speci es? 


A. No, because that | thi nk would be incorrect 


because they're not water damage speci es. There are 


others that are, but Aspergillus and Peni cilliUumare 


normal resi dents of CHK___ hones that are not water 


danaged. So | would be surprised to use that termfor 
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those. 
2. You don't think that Aspergillus and 
Peni ci ll itum genus make reference to or indicate water 
damage issues inside of indoor envi ronnents? 
A. The mere presence of those two nolds, 
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211 
absol utel y not. They're present in hones, normal hones. 
2. Do you know what Dr. Gots' viewis of that? 
A. No. 
Q You don't Kknowif his viewis different than 
what you' ve j ust enunci at ed? 
A. No, I don't. 
VR. DUFFY: Okay, Doctor, good to see you 
agai n. Pass you as a wtness. 
IVR. HAYES: Anybody have any questi ons? 
MVR. HETEY: | would just like to have his file 


marked so that we have everything in here. 


MR. HAYES: That's fi ne. What next in order 
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are we? 


‘THE REPORTER: 65. 


MR. HAYES: Put that on there. It wll be on 
the bl ack binder, and we'll copy everythi ng. 

MR. BALMER: On one of the breaks, I checked 
the depository. That has not been deposi t ed. 

VR. HETEY: | think it's been fairly routine 


that most of the experts in this case have shown up to 


depositions wth j ob files not previ ousl y deposi t ed. 


However, the document that you referenced when 


you were bei ng questi oned by M. Duffy about your 


opi ni ons relative to Ms. Hake and the three Hake 


children -- are they present in that bl ack bi nder? 
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A. Yes. 
MR. HETEY: Okay, thank you. 
IVR. HAYES: jJ ust before we cl ose the record 
out, we're going to make a copy of this, and it's going 
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pt, but we'll also put a copy 


put a copy 


mar ked. ) 


35 p.m) 


in the depository. 


Page 289 


Deposi ti on_Hake__Saxon_and_Gots. txt 


ASSOCI ATED REPORTERS OF NEVADA - 702/ 382-8778 
2300 Vést Sahara Avenue, Suite 770, Las Vegas, NV 89102 


Page 290 


